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ieee RO DUC ION 


This year the federal Government plans to spend over 
mioceonliron in contracts, and all too often, small and 
small disadvantaged businesses do not get their fair share 
of the Federal procurement dollar. [1/1] 

Public Law 95-507, signed into law on October 24, 1978, 
1s an attempt to correct this situation and significantly 
increase the small and small disadvantaged business share 
of the "Federal pie." The essence of this commitment by 
Congress is denoted by the following Language from the 
law: (Section 21} 

It is the policy of the United States that small 
business concerns and small business concerns owned and 
controlled by socially and economically disadvantaged 
individuals, shall have the maximum practicable oppor- 
tunity to participate in the performance of contracts 
let by any Federal agency. 

A. OBJECTIVES OF THE RESEARCH 

The objectives of this research effort are: (1) to 
briefly examine the intent and history of the law; (2) to 
present the provisions of the law; (3) to analyze the key 


area, subcontracting provisions, of the law; and, (4) to 


identify and discuss major implementation impediments. 


BSB. RESEARCH QUESTIONS 
In order to accomplish the objectives of this study, 


the following research question is presented: What has 
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been the impact of this legislation on the acquisition 
process in the Department of Defense (DOD)? 

Supplementary questions are addressed as follows: 
(1) What is the basic intent of the law? (2) What does 
the law provide? (3) What are some of the impediments in 


its implementation? (4) How will compliance be evaluated? 


Cree Coes LIMITATIONS AND ASSUMPTIONS 

Although the law is applicable to all Federal agencies 
and departments, this study will focus on the Department 
of Defense. The Department of Defense is not only the 
largest spender of Federal procurement dollars, but it 
also has potentially the greatest opportunity to increase 
the share of dollars to both small and small disadvantaged 
businesses. 

Although P. L. 95-507 contains many provisions con- 
cerning several aspects of small business, this study was 
particularly directed toward the subcontracting provisions 
of the law. These provisions entail more obligations for 
large prime contractors, and also have the greatest poten- 
tial for increasing the opportunities for small and small 
disadvantaged businesses in the Federal procurement arena. 

The law has been in effect since the fall of 1978, 
however, policies and procedures are still evolving. There- 
fore, any conclusions and recommendations are necessarily 


"ynoint-in-time," and could become outdated as the policies 
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continue to evolve, It is assumed that the reader of this 
study is familiar with contracts and the acquisition pro- 


cess within the United States Government, 


D, METHODOLOGY 
1, Primary Research 

a. The initial literature search revealed that 
there has been little or no research conducted on the sub- 
ject. Several brief articles have been published, but 
there has been no extensive research. 

db. The initial literature search was followed by 
a series of telephone calls to major policy participants 
in the Washington, D. ©. area, Additionally, calls were 
made to several DOD procurement agencies. 

2. secondary Research 

a. A one week fact-finding trip was made to the 
Washington, D. C. area. Activities contacted included the 
Defense Logistics Agency, Department of Defense, Department 
of the Army, Office of Federal Procurement Policy, the Small 
Business Administration, the Naval Material Command, the 
Naval Air Systems Command, the Naval Sea Systems Command, 
the Naval Electronics Systems Command and the Sterling 
institute, 

bd. During the Washington trip, a one day trip was 


made to Philadelphia during which interviews were conducted 





at the Navy Aviation Supply Office and the Defense Industrial 
Supply Center. 

Cc. Several trips have been made to the San Francisco 
Bay and sunnyvale, California, areas during which interviews 
were made with several civilian contractors, as well as the 
Defense Contract Administration Services Management Area, 
San Francisco (DCASMA S.F.) and the Small Business Adminis- 


taeosoa Damn rnpct Office, San Francisco, California. 


BE. LITERATURE REVIEW 

Since the passage of the legislation in 1978, there 
have been several policy letters issued by the Office of 
Federal Procurement Policy (OFPP). The Defense Acquisition 
Regulations Council (DAR) promulgated one study which is 
only peripheral to P, L. 95-507. There have been several 
articles on the subject which have appeared in various 
professional magazines, such as the Contract Management 
National Contract Management Association (NCMA), the Defense 
Management Journal and the Federal Contracts Report (FCR). 
Several examples of commercial policy letters were obtained 
from companies during interviews. Also, copies of position 
papers were obtained from several industry associations. 
Additionally, there were numerous memorandums and other 
policy related documents obtained during the Washington 
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F, ORGANIZATION OF STUDI 

Chapter II, the "Framework," provides the reader with 
a perspective on the general acquisition policies, procedures 
and key players. Chapter III provides perspective for the 
intent of the law. Chapter IV introduces the reader to the 
major provisions of the law, and Chapter V is "An Analysis 
of the Subcontracting Provisions." Chapter VI presents the 


study's conclusions and recommendations. 
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II. FRAMEWORK 


P, L. 95-507 represents important and significant 
Changes in the Federal Government procurement process. 
Congress went into unprecedented detailin outlining the 
requirements, obligations and responsibilities relating to 
subcontracting with small and small disadvantaged concerns. 
Any time a change of this magnitude occurs, it can be 
expected that the transition from intent to full imple- 
mentation will be laden with difficulties. The law is 
approximately two years old, but as this study will show, 
it is a long way from being fully implemented and effective 
as intended. A copy of the law is provided in Appendix A. 

In order for the reader to understand the mechanics 
as well as the impact of this law, an understanding of some 
of the key organizational players and their programs are 


presented. 


A. THE SMALL BUSINESS ADMINISTRATION 


The essence of the American economic system of 
Peivewememterprise 1S [ree COMmMpetition...... it is 
the declared policy of the Congress that the Government 
should aid, counsel, assist and protect, insofar as 
possible, the interests of small-business concerns in 
order to preserve free competitive enterprise, to ensure 
Titec rare proportion Of the total purcnases and con- 
tracts for property and services for the Government... 
...be placed with small business enterprises. [2/232] 





The Small Business Act established the Small Business 
Administration (SBA) in 1953. The SBA originally had a 
temporary existence of two years, but its franchise was 
extended periodically until 1958, when it became a permanent 
agency. 

Prior to World War II, assistance to small business 
was limited to several antitrust legislation laws. At the 
beginning of World War II, the Government recognized the 
need to increase itsreliance on small business, Mobiliza- 
tion studies showed that the industrial capacity of small 
business was not being used, Not only were some small 
businesses unable to contribute fully to the war effort, 
they often could not obtain manpower and raw material for 
essential production, Many small firms faced the prospect 
of going out of business because Government agencies created 
to administer war production favored large corporations 
that had proven management and technical capability and the 
capacity for mass production, This situation was corrected 
by the small business programs of the War Production Board 
and the Smaller War Plant Corporation, [3/125] 

After the war, the government took steps to strengthen 
small business participation in the Federal marketplace, 
One of these steps was the Armed Services Procurement Act 


Ge 1947, 
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Other steps were the Federal Property and Administrative 
services Act of 1949 and the Defense Production Act of 1950, 
in which Congress expressed a desire that small business 
receive a fair share of Government contracts. With the 
beginning of the Korean War, the needs of the nation again 
resulted in the creation of an agency to help ensure that 
small businesses were utilized in the defense effort. This 
-creation was the Small Defense Plants Administration, It 
was also oriented toward the war effort and not to the 
small business community in general. Then in 1953, Congress 
created the Small Business Administration. 

1, Organization of SBA 

The Small Business Administration is an independent 
agency of the Executive Branch of the U. S. Government and 
is headed by an administrator who is directly responsiole 
to the President of the United States. The SBA is organized 
along three lines - clientele, functions and geograpny. 

It serves as the voice for small business in the Executive 
Branch, Internal operations are organized around its 
principle line functions, namely, financial assistance, 
procurement, management assistance and investment assistance. 
[+/9 

SBA has 4,500 employees and a budget in excess of 
$112 million. SBA operates ten regional offices and 81 
branch and district offices to aid the 8.8 million small 


businesses throughout the United States. [5/36 
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2. The Role of Small Business in Government Procurement 
Goverment procurement has been used to accomplish 
socio-economic purposes since 1865 when the purchase of only 
American bunting was mandated. However, utilization of 
Federal procurement as a vehicle for achieving social goals 
has its roots in the depression. During the 1930's when 
the United States was struggling to recover from the great 
depression, Congress began to show interest in, and passed 
into law, many socio-economic assistance programs, Since 
that time, both the Congressional and Executive branches 
have made a conscious decision to utilize Federal procure- 
ment as a means to advance social and economic improvement 
and reform, 
3. Small Business Procurement Assistance Programs 
The SBA administers some 17 programs. The principle 
functions of SBA are: (1) financial assistance, (2) manage- 
ment assistance, (3) assistance in providing equity capital, 
and (4) procurement assistance, 
The procurement assistance programs are implemented 
through the procurement process by such techniques as: 
Set-asides 
Certificates of Competency 
Management Assistance/Counseling 
8(a) Program 


Small Business Sub-contracting 
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a, veteAsides for Small Business 

The word "set-aside" means something reserved 
or put to one side or set apart for a purpose. It isa 
method used to insure that small business concerns receive 
a fair opportunity to participate in the program of providing 
Supplies and services to the Government. Set-asides may 
be total or partial. Subject to any applicable preference 
for labor surplus area set-asides, any individual procure- 
ment or class of procurements or an appropriate part thereof 
may be set-aside for the exclusive participation of small 
business concerns when such action is determined by the 
Small Business Specialist and the Contracting Officer (upon 
Peewimitiation of either) to be in the interest of: (1) "main- 
mesma Or Localiging the nation's full productive capacity," 
(2) "war or national defense programs," or (3) "assuring 
that a fair proportion of governmental procurement is 
placed with small business concerns." 

b, Certificate of Competency 

SBA has statutory authority to certify the 
competency of any small business concern as to capacity 
and credit. "Capacity" means the overall ability of a 
prospective small business contractor to meet quality, 
quantity and time requirements of a proposed contract 
and includes ability to perform, organization, experience, 


technical knowledge, skills, "know-how," technical 
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equipment and facilities or the ability to obtain then. 
The word "credit" refers to the concern's financial 
resources, or lts ability to obtain the resources required 
during the performance of a contract, 

In procurements where the highest competence 
obtainable for the best scientific approach is needed, as 
in certain negotiated procurement of research and develop- 
ment, highly complex equipment or personal or professional 
services, the Certificate of Competency procedure is not 
applicable to the selection of the source offering the 
highest competence obtainable or best scientific approach. 
However, if a small business concern has been selected on 
the basis of the highest competence obtainable or best 
scientific approach, and prior to award, the Contracting 
Officer determines that the concern is not responsible 
because of lack of capacity or credit, the Certificate 
of Competency procedure is applicable. 

c,. Management Assistance Counseling 

The SBA has been attuned, from inception, to 
the need of professional business expertise in getting 
a small business off to a good start. The first manage- 
ment assistance involved training courses for 75 owners in 
1954, Management assistance programs include training 


courses, pre~business workshops, conferences, clinics, 


ibs, 





foreign trade counseling, personal business counseling 
and the distribution of publications and films on a wide 
range of subjects, 

The SBA also has standing agreements for mana- 
gerial assistance from professional organizations that 
include the National Association for Accountants, American 
Institute of Industrial Engineers, Society for the Advance- 
ment of Management Sales and Marketing, Executive's Inter- 
National and the Institute of Internal Auditors. [ 6/38} 

In 1972, the SBA established the Small Business 
Institute (SBI). The SBI employs the services of 150 par- 
ticipating colleges and universities. Under the supervision 
of the university faculty and the SBA staff, senior and 
sraduate students work directly with owners of troubled 
arms, 

The SBI assistance is primarily directed toward 
small businesses which have received SBA loans or otner 
assistance. 

d. The 8(a) Program 

The 8(a) Program began back in 1953 as a section 
of the Small Business Act (Public Law 85-536 as amended). 
Section 8(a) of the act was enacted as a stand-by emergency 
measure to assure that small businessmen received a fair 
share of government contracts during wartime. The Small 


Business Administration (SBA), however, never used this 
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authority for that purpose and Section 8(a) remained 
"dormant" for almost 15 years after its enactment. 

The urban racial disturbances of the mid-1960's 
appeared to confirm that even the Civil Rights Act of 1964 
was not sufficient to defuse the potential explosive social 
situation which in part was attributed to a perceived 
lack of economic control over their destinies by minority 
group residents of ghetto areas. This lack of economic 
control was perceived as a lack of equality of opportunity. 
The decade of the nineteen-sixties witnessed the largest 
wave or legislative, judicial and executive actions to 
secure and extend civil rights to America's non-white 
minority groups of any similar period in the history of 
pans Country. 

PiniMe cio PeLtOGsOt FacClal unrest and Social 
upheaval, characterized by riots in most of the major 
cities, the Section 8(a) Program was pressed into service 
as one volicy attempt to alter the opportunity structure 
available to minority group members. 

President Johnson launched the Test Cities 
Program on October 2, 1967. Section 8(a) was used under 
the Test Cities Program to give preference in award to 
those government contractors who were located in areas 
of "concentrated unemployment or underemployment" as 


determined by the Department of Labor. 
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The start of the so called "8(a) Minorities 
Contracting Program" can be traced back to a memorandum 
issued by President Nixon on December 5, 1969, In this 
memorandum, President Nixon appointed a task force to look 
for viable techniques for channeling federal contracts to 
minority firms, The task force identified Section 8(a) of 
the Small Business Act of 1953 as the only legal authority 
that would support the President's desire for channeling 
federal contracts to minority firms without benefit of 
competition. 

4. Small Business Subcontracting Prosram 

The Government depends on prime contractors to 
make and administer subcontracts. Approximately 50% of 
all Government procurement dollars result in subcontracis. 
[7/8] OFPP Policy Letter 30-2 defines a subcontract as | 
Nany agreement (other than one involving an employer~ 
employee relationship) entered into by a Federal Govern- 
ment prime contractor or subcontractor calling for supplies 
Gemocryvices required for the performance of the original 
comeraciweor Subcontract, " 

DAR 14-001.5 defines subcontractor as "any supplier, 
distributor, vendor or firm which furnishes supplies or 
services to or for a prime contractor or another sub- 
eomtrac vor, " 

Prior to P. L. 95-507, the Government's small 


business contracting program required Government prime 
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contractors to assume an affirmative obligation with respect 
to subcontracting with small business concerms, In con- 
tracts which ranged from $5,000 to %500,000 the contractor 
undertook the obligation of accomplishing the maximum 

amount of small business subcontracting consistent with the 
ei£ticient performance of the contract, 

The Utilization of Small Business Concerns Clause 
was included in all contracts in amounts which exceeded 
55,000 except contracts which, including all subcontracts 
thereunder, were to be performed entirely outside the United 
otates, its possessions and Puerto Rico, and to contracts 
for services which were personal in nature. 

A "Small Business Subcontracting Program" Clause 
was included in all contracts (except maintenance, repair 
and construction contracts) which exceeded $500,000 and whch, 
in the opinion of the Contracting Officer, offered substantial 
subcontracting opportunities. Prime contractors who were 
to be awarded contracts that did not exceed $500,000 but 
which in the opinion of the Contracting Officer, offered 
substantial subcontracting possibilities, were urged to 
accept the clause. 

‘Public Law 95-507 established a new small business 
and small disadvantaged business subcontracting progran. 
Also, the legislation established an office of Small and 


Disadvantaged Business Utilization in each Federal agency 
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with procurement authority. The major provisions of 


P, L. 95-507 will be discussed in later chapters. 


B. THs DEPARTMENT OF DEFENSE AND THE DEFENSE ACQUISITION 
REGU LATION 


The Department of Defense (DOD) is the major Government 
procurement agency. Approximately $50 billion of the DOD 
budget was spent on purchasing materials and services in 
We Tae 

fhe organization for defense procurement is wide ranging 
and complex. Responsibilities for military procurement 
extend through every segment of the military establish- 
ment from the Secretary of Defense down to the local service 
PisgatlatlLon Supporting a tactical unit in the field. Over 
1,000 activities and more than 50,000 people are engaged 
in purchasing operations and contract administration alone; 
and, there are additional personnel involved in vrocurement 
policy management review and support functions. [8/39] 

The principal statute affecting defense procurement is 
the Armed Services Procurement Act of 1947. This act pro- 
vided a common, uniform statutory basis for procurement by 
all military services. The present Defense Acquisition 
Regulation has grown from this basis. 

While the Small Business Administration is the one 
agency that was created by Congress solely to advise and 


assist the nation's small businesses, various Government 
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departments and agencies provide services to small businesses. 
Defense Acquisition Regulation (DAR), Section 1, Part 7, 
"Small Business and Small Disadvantaged Business Concerns,” 
implements the Armed Services Procurement Act. 

DAR 1-702 General Policy states that: 


(a) It is the policy of the Department of Defense 
tO Dilace a fair proportion of its total purchases and 
contracts for supplies, research and development, and 
services (including contracts for maintenance, repairs 
and construction) with small business concerms. Every 
effort should be made to encourage participation by 
such concerns in the acquisition of supplies and services 
that are within their capabilities. Heads of contracting 
activities and heads of field contracting and contract 
administration activities are responsible for the effective 
implementation of the Small Business and Small Disadvantaged 
Business Utilization Program(s) within their respective 
activities and for the accomplishment of assigned program 
goals. Heads of contracting activities and heads of 
field contracting and contract administration activities 
will assure that contracting and technical personnel 
attached to their activities are informed of the benefits 
that accrue to the Nation and to the Department of Defense 
through the proper use of the capabilities of small 
business concerns in the acquisition of military require- 
ments and that these individuals take all reasonable 
action to increase the level of participation by small 
business firms in the awards for products and services 
by their activities. 


(>) Small business concerns, both established and 
potential suppliers (1-701.3 and 1-701.4), shall be 
afforded an equitable opportunity to compete for all con- 
tracts that they can perform, Therefore, the Departments, 
to the extent consistentwith the best interests of the 
Government and in order to broaden the industrial base, 
shall: 


(i) attempt to locate additional qualified 
small business suppliers by all appropriate methods, 
including use of the assistance of SBA, particularly 
where only a limited number of small business concerns 
are on bidders' mailing lists; 
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(ii) give wide publicity to contracting methods 
and practices; 


(iii) publicize proposed acquisitions by use of 
advance notices or other appropriate methods (see 1-1003): 


_ (iv) inelude all established and qualified 
potential small business suppliers on the bidders! mailing 
lists (see 2-205); 


(v) send solicitations to all firms on the appro- 
priate list, except that where less than a complete list 
is to be used pursuant to 2-205.4, at least a pro rata 
number of small business concerns shall be solicited; 


(vi) divide proposed acquisition of supplies and 
services, except construction, into quantities not less 
than economic production runs, so as to permit bidding 
on quantities less then the total requirements; allow 
the maximum time practicable for preparation and submission 
of bids, proposals, or quotations; where feasible, establisn 
delivery schedules which will encourage small business par- 
iki Da vaon ; 


(vii) examine each major acquisition to deter- 
mine the extent to which small business subcontracting 
should be encouraged or required; 


(viii) use small business concerns to the maxi- 
mum extent feasible as planned producers in the Industrial 
Readiness Planning Program; and 


(ix) maintain liaison with Federal, State (including 
Governor's Commissions), and local agencies and other 
organizations for the purpose of providing information 
and assistance to small business concerns. 


(c) All proposed acquisitions of supplies or services 
with an anticipated dollar value of less than 310,000 
subject to small purchase procedures shall be reserved 
for exclusive participation by small business concerns 
(see 3-603.1(2)) 


(ad) The extent of participation by small business 
concernsin defense acquisition shall be accurately 
measured, reported and publicized. All solicitations 
shall require each prospective supplier to represent 
whether it is a small business or small disadvantaged 
business concern for purposes of the specific acquisi- 
tion (see 1-701 and 1-703). Records of the total value 
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of contracts and subcontracts placed with small business 
concerns during each fiscal year shall be maintained by 
the use of DD Form 350 (Individual Procurement Action 
Report, DD Form 1057 (Monthly Procurement Summary by 
Purchasing Office)(see 1-110 and Section XXI, Part 1); 
and DD Form 1140-1 (Defense Small Business Subcontracting 
Program Quarterly Report of Participating Large Company 
on Subcontract Commitments to Small Business Concerns) 
(see 1-707). 


(e) The Military Departments shall assign small 
business technical advisors to assist each resident SBA 
Procurement Center Representative in the performance of 
his duties: 

(1) Each advisor shall be a full-time employee 
of the contracting activity and shall be well qualified, 
technically trained and familiar with the supplies or 
services acquired at the activity. 

(2) Each advisor's principal duty shall be to 
assist the SBA Procurement Center Representative in his 
duties and functions relating to Sections 8 and 15 of the 
Small Business Act. Providing such assistance shall take 
precedence over any other collateral duties that may be 
the responsibility of the small business technical advisor. 

C. RECOMMENDATIONS OF THE COMMISSION ON GOVERNMENT PROCUREMENT 
The Commission on Government Procurement (COGP) was 
created by Public Law 91-129 in November 1969 to study and 
recommend to Congress methods "to promote the economy, effi- 
ciency and effectiveness" of procurement by the Executive 
Branch of the Federal Government, (2/viil) 
The Commission's study resulted in 149 recommendations 
for improving government procurement. The COGP examined 
the use of the acquisition process in implementing national 


policies and accomplishing socio-economic goals. The COGP 


identified some 39 socio-economic programs (see Table 1). 
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Their report concluded that "the problems engendered by 

use of the procurement process in the implementation of 
national goals are that procurement becomes more costly and 
time-consuming with the addition of each new social and 
economic program. The cumulative effect of programs 
already imposed on the procurement process and the addi-~ 
tion of those contemplated could overburden it to the 

point of threatening breakdown," 2/114] 

AS a result of their examination, the COGP made three 
recommendations, These were: 

Recommendation A-43, Establish a comprehensive program 
for legislative and executive branch reexamination of 
the full range of social and economic programs applied 
to the procurement process and the administrative prac- 
tices followed in their application, 

Recommendation A-44, Raise to $10,000 the minimum level 
at which social and economic programs are applied to the 
procurement process. 

Recommendation A=-45. Consider means to make the costs of 
implementing social and economic goals through the pro- 
curement more visible. 

Since publication of the COGP report, these recommenda-~ 
tions have not been implemented. According to a General 
Accounting Office (GAO) report, "As yet, congressional 
SepporGeis GOL Lorthcoming. <A major problem is that there 


is no committee in the Congress with jurisdiction over both 


procurement and the various socio-economic programs," 


[9/22] 
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TABLE 1 


Socio-Economic Policies Affecting the Acquisition Process 


ee nN 


PROGRAM 


Buy American Act* 


Preference for United States 
Manufacturers 


Preference for United States 
Manufacturers 


Preference for United States 
Products (Military Assistance 
Programs )* 

Preference for United States 


Food, Clothing and Fibers 
(Berry Amendment )* 


Officials Not to Benefit* 


Cicam Air Act of 1979 


Hqual Employment Opportunity 


PURPOSE 


To provide for domestic 
Mmaterlals over foreign 
materials. 


To provide preference for 
domestic manufacturers in 
COUStrucuiEen Of diplomaniec 
and consular establishments. 


TOsresturec Uomo. OResw 
Service from purchasing twine 
manufactured from materials 
Of L[Orelgn oripin, 


To require the purchase of 
U. S. end products for the 
military assistance program, 


To restrict the Department 

of Defense from purchasing 
specified classes of commodi- 
ties of foreign origin, 


To prohibit members of Congress 
from benefiting from any govern- 
ment contract, 


TO prohibit Contracting wiv 

a company convicted of crimi- 
nal violation of air pollution 
standards. 


TO, prouwpit discriminavion in 
government contracting. 





Source: 


Bureau of National Affairs, Inc., Federal Contracts 


Report, Washington, D. C., February 19, i979, 


pD. F=7 and Fed, 
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PROGRAM 


Copeland "Anti-Kickback" 
Act* 


Walsh-Healy Act* 


Davis=-Bacon Act* 


pemvace COntract Act of 
1965* 


Contract Work Hours and 
Safety Standards Act* 


Pair Labor Standards Act 
er 19358 


Paomlo2Gton of Construction 
of Naval Vessels in Foreign 
Shipyards 


Acquisition of Foreign 
Buses 


Release of Product Informa- 
tion to Consumers 


Prohibition of Price 
Differential 


30 


PURPOSE 


To prohibit kickbacks from 
employers on public works. 


To prescribe minimum wage, 
hours, age and working con- 
ditions for supply contracts. 


To prescribe minimum wages, 
benefits and work conditions 
On CONSUTIMeLaOn COnt racic. in 
excess of $2,000. 


To prescribe wages, fringe 
benefits and work conditions 
for service contracts. 


To prescribe 8=hour day, 
40-nour week and health and 
safety standards for laborers 
and mechanics on public works. 


To establish minimum wage and 
maximum hours standards for 
employees engaged in commerce 
or the production of goods 
for commerce. 


To prohibit use of appropriated 
funds for the construction of 
any Navy vessel in foreign 
shipyards. 


To restrict use of appropriated 
funds to purchase, lease, rent, 
or otherwise acquire foreign- 
manufactured buses. 


To encourage dissemination 
of government documents con- 
taining product information 
of possible use to consumers. 


To prohibit use of appropriated 
funds for payment of price dif- 
ferential or contracts made to 
relieve economic dislocation. 





PROGRAM 
Required Source for Jewel 
Bearings* 
Employment Opening for 
Veterans* 
Covenant Against Contingent 


Fees* 


Gratuities* 


International Balance of 
Payments* 


Prison-made Supplies 


Preference to U. S. Vessels* 


Care of Laboratory Animals* 


required Source for Aluminum 
insou* 


Small Business Act* 


of) 


PURPOSE 


To preserve a mobilization 
base for manufacturer of 
jewel bearings. 


To require contracts to dust 
available employment openings 
with State employment system 
to assist veterans in 
obtaining jobs, 


To avoid contract obtained 
by broker for a contingent 
fee, 


To provide government with 

right to terminate if gra- 

tuity is given to the govern- 
ment employee to obtain contract 
or favorable treatment. 


To limit purchase of foreign 
end products and services 
for use abroad, 


To require mandatory purchase 
of specific supplies from 
Federal Prison Industries, 
inc. 


To require the shipment of 
all military and at least 
Neti t, Owner COOdS in © me. 
vessels, 


To require humane treatment 
in use of experimental or 
laboratory animals. 


To eliminate excess quantity 
of aluminum in the national 
stockpile. 


To place fair vortion of 
government purchases and 
contracts with small business 
concerns. 





PROGRAM 


Blind=-made Products 


Duty-Iree imtry of 


Canadian Supplies* 


Use of mxcess and Near-pxcess 
Currency* 


Purchases in Communist 
Areas* 


Nonuse of Foreign flag 
Vessels Engaged in Cuban 
and North Vietnam Trade* 


Labor Surplus Area Concerns* 


meonomic Stabilization Act 
of 1970 


Humane Slaughter Act* 


Miller Act* 


Convict Labor Act* 


To make mandatory purchase 
of products made by blind 
and other handicapped per- 
sons. 


To further economic coopera- 
tion with Canada and conti- 
nental defense. 


To provide preference in award 
to bidders willing to be paid 
in excess or near-excess 
foreign currency. 


Roe PO Mibia: aC Cmnles a kOe us 
supplies from sources within 
Communist areas. 


RO prOnioak  COMLPaAcCl Orn Epo 
shipping any supplies on 
foreign flag vessel that has 
called on Cuban or North Viet- 
namese port arter specific 
dates, 


To provide preference to con- 
cerns performing in areas of 
concentrated unemployment or 
underemployment. 


LO stave Ze pOrLees,.  relua, 
wages, Salaries, dividends 
and interest. 


To purchase meat only from 
suppliers who conform to humane 
Slaughter standards. 


To require contractor to pro- 
vide payment and performance 

bonds on government construc- 
Vion Cemmnac oS, 


To prohibit employment on 
government contracts of persons 
imprisoned at hard labor. 





PROGRAI PURE Oe 


Vietnam Veterans Readjustment To give employment preference 
eit to disable veterans and 
veterans of the Vietnam area, 


* Indicates that the program has resulted in the issuance 
Supa suendard contract clause. 





D> tnt OFFICE OF FEDERAL PROCUREMENT POLICY (OFPP) 

fhe very first recommendation made by the COGP was 
to establish by law a central Office of Federal Procure- 
ment Policy in the Executive Office of the President, 
preferably in the Office of Management and Budget, with 
specialized competence to take the leadership in procure- 
ment policy and related matters. [2/9] in arriving at 
this recommendation, the COGP stated that: 


There is a void in policy leadership and responsibility, 
and a fragmented and outmoded statutory base. These 
shortcomings in basic law and policy are root causes of 
many problems that beset the procurement process. 


OFPP was created under Public Law 93-400 enacted in 
1974. Section 6 of the act outlined the authority and 
functions of the Administrator as follows: 

AUTHORITY 


(a) The Administrator shall provide overall direction 
of procurement policy. To the extent he considers appro- 
priate and with due regard to the program activities of 
the executive agencies, he shall prescribe policies, regu- 
lations, procedures and forms, which shall be in accordance 
with applicable laws and shall be followed by executive 
agencies (1) in the procurement of - 

4 property other than real property in being; 
B) services, including research and development; 
and ; 

(C) construction, alteration, repair or mainte- 
nance of real property; 
and (2) in providing for procurement by recipients of 
Federal grants or assistance of items specified in clauses 
(A), (B) and (C) of this subsection, to the extent required 
for performance of Federal grant or assistance programs, 


(0) Nothing in subsection (a)(2) shall be construed - 
(1) to permit the Administrator to authorize pro- 
curement or supply support, either directly or indirectly, 
to recipients of Federal grants or assistance; or 
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(2) to authorize any action by recipients contrary 
to State and local laws, in the case of programs to pro- 
vide Federal grants or assistance to States and political 
subdivisions. 


(c) The authority of the Administrator under this 
Act shall apply only to procurement payable from appro- 
priated funds: Provided, that the Administrator undertake 
a study of procurement payable from nonappropriated funds. 
The results of the study, together with recommendations 
for administrative or statutory changes, shall be reported 
to the President of the Senate and the Speaker of the 
House of Representatives at the earliest practicable date, 
but in no event later than two years after the date of 
enactment of this Act. 


FUNCTIONS 


(1) establishing a system of coordinated, and to the 
extent feasible, uniform procurement regulations for the 
executive agencies; 


(2) establishing criteria and procedures for an 
effective and timely method of soliciting the viewpoints 
of interested parties in the development of procurement 
policies, regulations, procedures and forms; 


(3) monitoring and revising policies, regulations, 
procedures and forms relating to reliance by the Federal 
Government on the private sector to provide needed property 
and services; 


(4) promoting and conducting research in procurement 
policies, regulations, procedures and forms; 


(5) establishing a system for collecting, developing 
and disseminating procurement data which takes into account 
the needs of the Congress, the executive branch and the 
private sector; 


(6) recommending and promoting programs of the Civil 
Service Commission and executive agencies for recruitment, 
training, career development and performance evaluation 
of procurement personnel. 

P. L. 93-400 also contained a "sunset" provision requiring 
reauthorization after five years. The five-year period was 


reached September 30, 1979. 








Congressional hearingsrevealed distinct differences 
in the views between the two houses concerning OFPP's past 
performance. [10/a-22\ The Senate bill was reported 
favorably without amendment and provided for a five year 
extension through fiscal years 1980-1984, The Senate 
Report also spoke very highly of the accomplishments of 
OFPP over the past five years. 

The House bill, introduced by Rep. Jack Brooks (D=Tex), 
HR 3763, was also favorable, with amendment, only a three 
year extension, and limits OFPP's authority. The report 
frequently speaks of OFPP disparingly, of its lack of "focus," 
and of the need to assign it specific goals so that it will 
not again go astray. 

Congressman Brooks cited-his panel's view that wnile 
the OFPP can serve a worthwhile purpose in promoting effi- 
Ciency and economy in Federal procurement, "the vagueness 
of OFPP's mandate has impaired the Office's effectiveness 
in accomplishing the major vrocurement reforms envisioned 
by the Commission on Government Procurement," 

A major thrust of the committee's position was that 
the Office was injecting itself into the operational manage- 
ment of the Government's acquisition process. The bill 
limits OFPP's authority to issue policy directives to agencies, 
and "redirects its resources and attention toward three major 


BoaLs.,' 
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ic Development of a simplified and uniform set of 
procurement policies, regulations, procedures and forms, 
to be transmitted to Congress within one year of enact- 
ment of the reauthorization bill. 

(2) Analyzing the procurement statutes and recommending 
changes designed to implement the uniform procurement 
system, 

(3) Design and construction of a central management 
system to implement and enforce the uniform procurement 
system, 

Otner mandates in the bill included various activities 
that OFPP has been involved in, including taking a lead role 
in formulating and presenting executive branch positions 
on procurement legislation, reviewing and updating the 
Procurement Commission recommendations, and developing 
procurement personnel improvement programs. 

While the bill's provisions overall were generally 
viewed as a reduction in the scope of OFPP's activities, 
one proviso is expected to strengthen its position with 
the agencies. This would require the Director of the Office 
of Management and Budget to certify that executive agency 
procurement rules and regulations are consistent with the 
broad policies laid out in the original OFPP statute, or 
to deny such certification. (11/4-1] 

Pinal agreement was reached by both houses shortly 
pefore the "sunset" date. OFPP's existence was extended 
for four years. The Senate, acting on the recommendation 


of Senator Lawton Chiles (D-Fla), accepted most of the pro- 


visions of the House-passed bill (HR 3763, renumbered S 756) 


By 





authored by Rep. Brooks that sought to draw tighter 
guidelines for OFPP's future operations, But several 
Significant changes were made by the Senate, which received 
Brooks' blessing and final approval by the House. 

The measure as passed authorized the head of OFPP to 
issue policy directives, in accordance with existing law, 
for the purpose of promoting the development and implementa- 
tion of the uniform procurement system or for the purpose 
of promoting the policies set forth in paragraphs (1) through 
Noon Section 2 of the Act. 

The listed policies, as amended by the Senate, include 
"otherwise promoting economy, efficiency and effectiveness 
in Government procurement organizations and operations,” 

Another policy addition is "coordinating procurement 
policies and programs of the several departments and agencies," 
The Senate amendments also authorize the Director of the OMB 
to "deny or rescind” any agency ruling if inconsistent with 
the listed policies. 

Senator Chiles noted that the Senate amendments were aimed 
at stating more explicitly what the authority of OFPP will be 
during the next four years. In seeking to clarify the OFPP 
authority to issue policy directives, the Senate amendments 
make it clear that the office's policy directives "shall 
be followed by executive agencies, and clarifies the nature 


of such policy directives," Chiles stated. (12/a-20] 
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wee INDUSTRY 

The Government relies heavily on civilian contractors 
to provide goods and services needed to support its missions. 
Historically, Government policy has favored contracting for 
goods and services rather than providing them in-house. 

Bureau of the Budget (BOB) - (renamed the Office of Manage- 
ment and Budget) Bulletin 55-4 (January 1955) was the first 
executive document to state the Government policy of reliance 
on the private sector, With minor changes, this statement 
was repeated in Bulletin 57-7 (April 1957) and Bulletin 60-2 
(September 1959). BOB Circular A-76 (March 1966, revised 
August 1967) replaced Bulletin 60-2 and is currently in 
force; it states that the Government should rely on the 
private sector for needed goods and services except when: 


(3/57) 


Use of a commercial source would delay or disrupt 
an agency program 


- Direct performance is required for combat support, 
Diiatary training or mobilization readiness 


- The product or service is not available from a 
commercial source 


- The product or service is available from another 
Government agency 


- Procurement from a commercial source will result in 
higher cost to the government 
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Ill, AN BXAMINATION OF THE INTENT OF THE LAW 


The shear magnitude of the Federal Government's out- 
lays for procurements create potentially extensive oppor- 
tunities for implementing national socio-economic policies. 
In an address to the Small Business Administration's Annual 
omall Business Procurement Conference in Washington, D. C., 
Karen H. Williams, OFPP Administrator, characterized this 
policy with the following statements: [10/a-1] 


The socio-economic programs are often regarded as 
enforced encumberances which need to be endured, "history 
has taught us, we have had and will have continued demands 
to use federal contracts to serve in social and economic 
pursuits," 


The reason is simple, "This country's leadership 
has not, cannot and will not turn its back on a $100 
eieron cool to work on the nation's critical problems," 


While it may be difficult for some to recognize, 
socio-economic programs "now rank as important in the 
procurement process as the basic business of buying, 
and for good reason," 


lyhen we tend to small business preferences, we 
puaicma more vital economic fabric for the country which, 
in the long run, benefits the Federal Government as a 
Duyer." 


Mywhen we tend to the special needs of minority 
business, we build a stronger economy and, more importantly, 
a stronger social fabric for the country, When we tend 
to the preference for firms located in labor surplus 
areas, we build hope and health into the country's urban 
communities ~- even through just one contact," 
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A. SOCIO-ECONOMIC POLICIES IMPLEMENTED THROUGH THE PROCURE- 
MENT PROCESS 


The use of the federal acquisition process in the imple- 
mentation of socio-economic policies has a long history. 
Two of the first such attempts were the Naval Service Appro- 
priation Act of 1865 and Army Appropriate Action of 1876. 

[14/78 

These policies mandated the purchase of only American 
bunting and preferred American labor and materials for 
public improvement contracts. Another one of the earlier 
attempts to bring about social change through the procure- 
ment process was the enactment of the Bight Hour Laws, a 
series of statutes setting standards for hours of work. 
The eight-hour day was first extended to workers employed 
by contractors and sub-contractors engaged in Federal pro- 
jects in 1892. In 1905, an executive order by President 
Theodore Roosevelt prohibited the use of convict labor on 
Government contracts, theredy implementing through the pro- 
curement process an 1887 statute prohibiting the hiring-out 
Sreconvrey Labor. [3/112] 

During the depression of the 1930's, in the face of 
high unemployment and depressed wages, Congress enacted 
the Buy American Act, and most of the labor standards 
legislation relating to public contracts, including the Davis- 


Bacon Act, the Walsh-Healey Public Contracts Act, and the 
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Copeland "Anti-Kickback" Act. While the Buy American Act 
sought to protect American industry and promote jobs, the 
labor standards legislation was aimed principally at vro- 
tecting workers from exploitation by unscrupulous employers. 
This period also produced the Federal Prison Industries 

Act and the Wagner-O'Day Act which established preferences 
for products produced by Federal prisoners and by the 

blind. [3/113] 

mxecutive orders requiring nondiscrimination in employ- 
ment by Government contractors are among measures which 
originated during World War II, when maximum use of the 
nation's manpower and resources was of chief concern. This 
concern also gave birth to the program in 1952 for placing 
Government contracts in labor surplus areas. Similarly, 
although Section 8(a) of the Small Business Act is aimed 
at small business generally, it has become the instrument 
of a special Government program to create and upgrade 
minority-owned business firms. [5/113] 

Today, the procurement process increasingly is being 
recognized as a means of implementing and furthering Govern- 
ment policies. Table 1 lists some 59 socio-economic programs 
which affect the acquisition process. In view of these pre- 
vious efforts to implement socio-economic polices, P. 1b, 95-507 


simply follows an evolutionary process. 
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Be. PROCUREMENT FROM SMALL BUSINESS 
ror more than thirty years, the Federal Government 
has recognized that small business must play an important 
role in supplying Government needs, 
The goals of small business in Government procurement 
are: 
Improve and broaden the competitive base 
Provide innovative technology 
Lower procurement costs 
Herrormea Vital role in industrial mobilization 


Disperse procurement funds industrially and 
geographically 


Small business procurement policy is set forth in 
broad terms in the Small Business Act and other procure~ 
ment statutes, but implementation of the general intent of 
Congress is left to SBA and the procuring agencies, 
Although SBA and the procuring agencies advocate small 
business participation in the Federal marketplace, they do 
not always agree on how much is possible or how to measure 
performance. Procurement officials, who are required to 
seek maximum performance at the lowest reasonable price, 
also are required to give special treatment to small firms. 


These goals are not always compatible. [3/126] 


C., THE NEED FOR THE LEGISLATION 
Small businesses, and in particular, small businesses 


owned by the disadvantaged, have not been considered fairly 
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as subcontractors and suppliers to prime contractors 
performing work for the Government. Military procurements 
comprise the largest single portion of the Federal pur- 
chase budget, yet the percentage of contract dollars 
awarded to small business has remained at about 20 percent 
since the program started (See Table 2). Military procure- 
ment to minority firms has remained below one percent (See 
Table 3). This precarious situation of racial minorities 
is even more vividly illustrated by the statistics presented 
in Table 4. According to these statistics, racial minorities 
account for over 18 percent of the United States population, 
but own only three percent of the businesses. This meager 
three percent accounts for a mere .71 percent of the total 
receipts of all businesses in this country. [15/7] 

In 1958, Congress enacted the Small Business Investment 
Act which authorizes SBA to license a class of investment 
companies who would receive financing through the Government, 
and who, in turn, would provide a source of both term funds 
and private equity for small business concerns. In 1972, 
Congress amended this program by allowing the licensing of 
small business investment companies, who would Nave as 
their sole policy, investments in small business owned by 
individuals who are hampered because of social or economic 
disadvantage. 

The House Committee on Small Business found that 


Section 301(d), Small Business Investment Companies, referred 
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TABLE 2 


DOD SMALL BUSINESS PERFORMANCE 


Source: 
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Office of the Secretary of Defense 


AWARDS TO 

' 
TOTAL ___SMALL BUSINESS 
CONTRACT = AMOUNT % OF 
FISCAL YEAR AWARDS (MILLIONS) TOTAL 
1979 $58,174 $12,170 20.8 
1978 54,359 10,735 19.7 
1977 47,113 9,535 20.2, 
1976 +197T 49,240 10,375 21.1 
1976 38,998 8,108 20.8 
1975 38,213 7,895 20.7 
1974 34,518 7,074 20.5 
1973 32,479 6,672 20.5 
1972 34,047 6,128 18.0 
1971 31,063 5,292 17.0 
1970 31,777 5,492 17.3 
1969 37,986 6,765 17.8 
1968 40,304 7,584 18.3 
1967 40,609 8,361 20.6 
* 1966 34,878 7,612 21.8 
1965 26,113 5,305 20.3 
1964 26,920 4,842 18.0 
1963 27,793 4,597 16.5 
1962 26,147 4,622 17.7 
1961 22,992 3,657 15.9 
4960 21,302 3,440 16.1 
1959 22.744 3,783 16.6 
1958 21,827 3,729 Vet 
1957 19,133 3,783 19.8 
1956 17,750 3,475 19.6 
1955 14,930 3,214 21.5 
1954 11,448 2,902 25.3 
1953 27,822 4,608 16.6 





TABLE 3 


DEPARTMENT OF DEFENSE AWARDS TO ALL BUSINESS FIRMS 
(INCLUDING CIVIL FUNCTIONS)' 


FISCAL YEARS 1972 THROUGH 1979 . 
(IN MILLIONS) FY 1972 FY 1973 FY 1974 FY 1875 FY 1976 FY 1977 FY 1978 FY 1979 
TOTAL AWARDS TO ALL FIRMS  $34.046 32.478 34.518 38.213 38.998 47.114 54,359 $58,544 
TOTAL AWARDS TO SMALL . 


FIRMS $6128 6672 7.078 7.695 -8.108 9.535 10.735 12,170 
PERCENT TO SMALL FIRMS 18.0% 20.5% 20.5% 20.7% 20.8% 20.2% 19.7% 20.8% 
TOTAL AWARDS TO MINORITY 

FIRMS? ; : 19 26 27 61 9216 S377 
PERCENT TO MINORITY FIRMS . . 0.1% 0.1%. 0.1% 81% 04% 0.6%" 


TOTAL SMALL BUSINESS 
SET-ASIDE AWARDS $1752 1.899 1817 2.25% 2.299 2,899 $3,434 4,105 


PERCENT DOF SET-ASIDES TO 
TOTAL AWARDS TO ALL FIRMS 5.1% 3.8% 3.3% 3.3% 3.8% 6.1% 6.3% 7.0% 





“IDENTIFICATION OF MINORITY FIRMS NOT STARTED. 
‘EXPRESSED IN MILLIONS. 


Source: Office of the Secretary of Defense 
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TABLE 4 


U. S. POPULATION 
(PROJECTED - BASED ON 1970 CENSUS DATA) 


March 1972 March 1977 
Numbers Numbers % 


Total 204, 840,000 215,566,000 100 


Spanish Speaking 9,178,000 | as 11,269,000 5.3 


Asian Amesicans, 
American Indians 
and Others 2,480,000 Meee 3,757,000 L238 


*Source: U. S. Department of Commerce, Office of Minority 
Business Enterprise 


COMPARISON U. S. BUSINESS OWNERSHIP, 1972* 


e 





% of 
No. of Firms % of Firms Gross Receipts Gross Receipts 
Total all U.S. 
Businesses ,997,000 $2,338 trillion 100 


Total Minority 

Owned Busine 35e3s 381,935 16.6 billion sl 
Black 194,986 7.168 billion oo 
Spanish Speaking 120,108 5.306 billion ae 


Asian Americans, 
American Indians 
and Others 66,941 4.082 billion se 


*Source: Department of Commerce, Office of Minority Business Enterprise 
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to as Minority interprise Small Business Investment 
Companies (MESBIC) are severly undercapitalized and as 
such were not fulfilling the intended statutory purpose 
of providing a source of equity capital for disadvantaged 
business, 

Section 8(a) of the Small Business Act authorizes the 
SBA to enter into contracts with Federal procuring agencies 
or departments for the purchase of articles, equipment, 
supplies or materials for the Government. Since 1968, this 
authority nas been used to channel Federal purchase require- 
ments to the economically or "socially disadvantaged" persons, 
Congress had never extended legislative control over the 8(a) 
program, other than indirectly through appropriations, prior 
ieee. L.95-507. 

Reports prepared by the General Accounting Office and 
investigations conducted by both the executive and legislative 
branches have disclosed that the 8(a) program has fallen 
far short of its goal to develop strong and growing dis- 
advantaged small business. Only 53 of the more than 3,700 
firms have both completed the 8(a) program and are known 
to have a positive net worth. 16/14] 

One of the underlying reasons for the failure of this 
effort is that the program had no legislative basis. The 
8(a) program simply evolved as a result of executive orders 


issued by Presidents Johnson and Nixon in response to the 
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1967 Report of the Commission of Civil Disorders, commonly 
called the Kerner Commission. The ernie that triggered 
the 8(a) effort was that disadvantaged individuals did not 
play an integral role in America's free enterprise systen. 
The report, therefore, recommended that steps be taken to 
increase the level of business ownership by minorities so 
that they would have a better opportunity to materially 
share in the competitive free enterprise. P. L, 95-507 
gives a statutory basis to the 8(a) program, It establishes 
the policy goal of developing businesses owned by socially 
and economically disadvantaged persons. It also recognizes 
the pattern of social and economic discrimination that con- 
tinues to deprive racial and ethnic minorities and others 
of the opportunity to participate fully in the free enter- 
prise system, 

Annual goals have been used to set targets for small 
business participation in Federal contracts. federal 
departments and agencies set their own goals without appre- 
ciable input from SBA. Prior to P. L. 95-507, SBA might 
have disagreed with goals set by federal buying activities, 
but there was no method beyond persuasion that SBA could 
utilize to influence the size of small business procure=- 
ment goals. 

Measuresto improve SBA's role in helping to set these 


goals were needed. Congress believed that a more active 
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role for SBA in the goal setting process would result in 
more ambitious goals and a larger Federal contracting 
share for small business. 

Congressional activity on P. L. 95-507 began on 
larch 29, 1980, when the House of Representatives passed, 
by voice vote, H. R. 113518, introduced by Congressman 
Joseph P, Addabbo of New York, amending the Small Business 
Act (P. L. 35-536) and the Small Business Investment Act 
Biei956, The Senate held hearings on S.2259, a bill intro- 
duced by Senator Gaylord Nelson of Wisconsin and Senator 
William Hathaway of Maine; and subsequently submitted 
Beovlcaons OL 5.2250 for the House version of H. R. 11313 
when the latter bill was ordered reported, The Senate 
bill was passed Sevtember 15, 1978. <A Senate-House 
conference resolved differences in approach and emphasis 
between the bodies and the bill was sent to the President 
for signature. On October 24, 1978, President Carter 


Signed the legislation which became Public Law 95-507, 


D. SUMMARY 

Chapter III has attempted to provide the reader with 
pamcgereciatzton for the intent of P. L. 95-507. The law 
is one of some forty programs which use the acquisition 
process to implement socio-economic policies. This chapter 
briefly traced the history whereby the *ederal contract 


was used for this purpose. This chapter also highlighted 
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the role of small business in this process. Lastly, 
this chapter explored the need for the law and some of 
the events which preceeded its enactment. 
Chapter IV will identify and briefly discuss the major 


provisions of the law. 


Da 





IV. PROVISIONS OF PUBLIC LAW 95-507 


Public Law 95-507 amends the Small Business Act and 
the Small Business Investment Act of 1958. On April 10, 1979, 
the Office of Federal Procurement Policy (OFPP) issued a 
notice of changes to be made in the Defense Acquisition 
Regulation (DAR). On July 27, 1979, the Defense Accuisition 
Regulatory Council (DAR Council) issued Defense Acquisition 
Circular Number 76-19 (DAC 79-19). This DAC contains 
revisions to the DAR that reflect the new law and its 
implementation by OFPP, 

P, L. 95-507 constitutes an extensive revision to the 
small business program as previously found in DAR. OFPP 
issued an additional implementing directive (Policy Letter 
80-2 dated May 9, 1980). A corresponding DAC (76-24) was 
issued by the DAR council, dated August 28, 1980, Again, 
the reader should be reminded that the implementation of 
P, L 95-507 is still in a state of evolution. This chapter 


will delineate several of these provisions. 


A. 8(a) PROGRAM 

The 8(a) authority has been used since 1968 to channel 
Federal purchase requirements to minority firms. Prior to 
P, L. 95-507, Congress had never extended legislative control 


over the 8(a) program, other than indirectly through 
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appropriations. While the goal of the program has been to 
develop strong and viable minority businesses, the results 
to date have been poor, as was pointed out earlier in 
Chapter II. 

P, L. 95-507 (Section 202) for the first time gives 
clear-cut statutory legitimacy to the 8(a) program. This 
new legislation seeks to strengthen SBA's educational and 
developmental resources with the expectation that the success 
rate of the program will improve. The intent of Congress 
concerning the 8(a) program is demonstrated in the following 
statement from the Conference Report: 

The Conferees intend that the primary beneficiaries of 
this program will be minorities but that the authorities 
given SBA pursuant to this subsection and section 7(3)(10) 
will be used solely for economic and business development 
and not merely to channel contracts at a random pace to 

a preconceived group of eligibles for the sake of social 
or political goals. (17/22-23] 

One of the major problems that has plagued the 8(a) 
program in the vast was the problem of "fronts." This 
problem occurs when a firm is supposed to be owned, operated 
Pag comsrolled by a minority; but is in fact, controlled 
and operated by members from the majority group. The 
minority is only used as a "puppet" to gain admission to 
the program, Disclosure of these types of abuses have 
only served to weaken the credibility of the progran. 


Congress has attempted to correct these past abuses, by 


tightening the entrance criteria for the program. The law 
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specifically states that the purpose of section 8(a) is 
to "foster business ownership by individuals who are both 
socially and economically disadvantaged (Section 201)." 
The legislation further defines the term "socially and 
disadvantaged small business concern" as any small business 
concern ~ which is at least 51 percentum owned by one or 
more socially and economically disadvantaged individuals; 
and whose management and daily business operations are 
controlled by one or more of such individuals. Socially 
disadvantaged individuals are those who have been subjected 
to racial or ethnic prejudice or cultural bias because of 
their identity as a member of a group without regard to 
their individual qualities. Sconomically disadvantaged 
individuals are those whose ability to compete in the free 
enterprise system has been impaired due to diminished 
capital and credit opportunities as compared to others in 
the same business area who are not socailly disadvantaged. 
In determining the degree of diminished credit and capital 
opportunities, the Administration shall consider, but not 
be limited to, the assets and net worth of such socially 
disadvantaged individuals. 

The law further states, that no small business concern 
shall be deemed eligible for any assistance pursuant to this 
subsection unless the Administration determines that with 


contract, financial, technical and management support, the 
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small business concern will be able to perform contracts 
which may be awarded to such concerns and has reasonable 
prospects for success in competing in the private sector. 
All determinations as outlined above, shall be made by 
the Associate Administrator (SBA) for Minority Small 
Business and Capital Ownership Development. 

Once admitted to the 8(a) program, however, a partici- 
pant May not be evicted without the observance of procedural 
rights, The 8(a) firm is entitled to a full hearing held 
under the safeguards of the Administrative Procedure Act. 

Under the law, SBA will now have greater leverage in 
securing Government contracts for 3(a) firms. In the past, 
contracting officers could refuse to comply with SBA's 
request to set aside a specific contract for the 8(a) pro- 
gram, Under the amendments, provided by the law, when SBA 
and a procuring contracting officer disagree about the 
Siimavility of including a contract in the 8(a) progran, 
the dispute will be resolved by the Secretary or otner 
nead of the agency or department involved (Title II, 

Sec. 202(a)). 

The law also contains provisions for an ambitious two- 
year pilot program (Title II, Sec. 202(a)). Under this 
provision, the President was to name an executive-branch 
agency with which SBA would have special powers to negotiate 


an 8(a) contract. Such authority was premised on the 
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Deliet that with better quality and an increased quantity 
of contracts, the end result should increase the growth 

and development of the 8(a) firms, If SBA and the agency's 
contracting officer disagree on whether a procurement 
should be set aside for the 8(a) program, the head of 

the agency must propose contract terms and conditions to 
SBA within five working days. SBA then has the option of 
entering into a contract under the prescribed terms or 

else withdraw its request that the procurement be set aside 
under the 8(a) program. 

The deadline for this two-year pilot program was 
established as September 30, 1980, 

The President selected the Army as the agency to par-~ 
ticipate in the pilot program. The primary reason for 
the selection of the Army was tne fact that it had led 
all other agencies in its support of the 8(a) program in 
previous fiscal years. Table 5 shows a comparison of awards 
by DOD agencies. 

On May 16, 1979, the Department of the Army and SBA 
signed an interagency agreement which set forth the responsi- 
bilities of the two agencies with regard to the pilot pro- 
gram. However, to date, the results of the program have 
been less than sterling. There have been only three contracts 
in the amount of $11 million which have been negotiated 


under the program, [is/48] These contracts were for a 





source: 


TABLE 5 


SECTION S{a) AWARDS 
FY 77, FY 78 AND FY 79 COMPARISON 


(RULLIONS) 


FY 77 FY 78 


$310.9 $404.8 


129.6 142.2 
58.0 68.6 
55.5, 79.2 
67.6 114.0 

0.2 0.5 
= = 0.3 


Office of the Secretary of the Defense 


31% 


FY79 


$550.4 


- 203.9 


91,8 
94.0 
159.4 
0.7 
0.6 








reverse water osmosis project and installation of storm 
windows, Recently, the pilot program has received a great 
deal of press coverage concerning SBA's attempts to bring 
an Army scientific experimental project into the program. 
The controversy which has emanated from this selection 

has raised serious questions concerning the appropriate- 
ness of certain types of procurement for the vrogram; the 
criteria for selection of qualified 8(a) fixms; the addi- 
tional cost to the agency in getting the contract completed; 
the qualification of SBA personnel to conduct the program; 
and the guarantee that the 8(a) firm will perform at least 
55 percent of the job itself, in-house. 

This current controversy only serves to demonstrate 
many of the inherent problems associated with a well 
intentioned program, Hopefully, the controversy will 
result in some "lessons learned" and improve future under- 
takings in this area. Congress has voted to extend the 
life of the 8(a) pilot program one year. [19/1] 

Lastly, Section 204 of the law establishes in SBA a 
small business and capital ownership development program 
to provide assistance exclusively for 8(a) firms. The 
program will assist 8(a) firms in developing comprehensive 
business plans, assist firms in obtaining equity and debt 
financing, provide nonfinancial services such as counseling, 


management training, legal and other related services. 


58 





B. SUBCONTRACTING PROGRAM 

Probably the most important section of the new law is 
Section 211 which amends Section 8(d) of the Small Business 
Act. % requires that the following clause be included in 
all contracts let by any Federal agency in excess of $10,000. 


It is the policy of the United States that small business 
concerns and small business concerns owned and controlled 
by socially and economically disadvantaged individuals 
shall nave the maximum practicable opportunity to partici- 
pate in the performance of contracts let by any Federal 
agency. The contractor hereby agrees to carry out this 
policy in the awarding of subcontracts to the fullest 
extent consistent with the efficient performance of this 
contract. The contractor further agrees to cooperate in 
any studies or surveys as may be conducted by the United 
States Small Business Administration or the awarding 
agency of the United States as may be necessary to deter- 
mine the extent of the contractor's compliance with this 
clause. 


Exceptions to the inclusion of this clause in a con- 
tract are as follows: 
- does not exceed 310,000 
- including all subcontracts under contracts, will be 
performed entirely outside of any state, territory 
or possession of the United States, the District of 
Columbia, or the Commonwealth of Puerto Rico 
~ is for services which are personal in nature 
1, Contracts Over $1,000,000 for Construction and 
2500,000 for All Others 
Section 211 requires that the apparent successful 


offeror or apparent low bidder on Federal contracts for 


more than $1,000,000 for construction and $500,000 for all 
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others, submit, before award of contract, a subcontracting 
plan setting forth the following: 

a. Percentage goals for the utilization as sub- 
contractors of small business concerns and small business 
concerns owned and controlled by socially and economically 
disadvantaged individuals; 

b. The name of an individual within the employ of 
the offeror or bidder who will administer the subcontracting 
program of the offeror or bidder and a description of the 
Goes Of such individual; 

Games GESCription of the efforts the offeror or bidder 
will take to assure that small business concerns and small 
business concerns owned and controlled by the socially and 
economically disadvantaged individuals will have an equitable 
opportunity to compete for subcontracts; 

Gee Assurances that the offeror or bidder will 
include the required clause in all subcontracts which offer 
further subcontracting opportunities, and that the offeror 
or bidder will require all subcontractors (except small 
business concerns) who receive subcontracts in excess of 
91,000,000 in the case of a contract for the construction 
of any public facility, or in excess of $500,000 in the case 
Peeceeeouner contracts. 

e, Assurances that the offeror or bidder will 


submit such periodic reports and cooperate in any studies 
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or surveys as may be required by the Federal agency or 

the Administration in order to determine the extent of 
compliance by the offeror or bidder with the subcontracting 
plan; and 

f. <A recitation of the types of records the success- 
ful offeror or bidder will maintain to demonstrate procedures 
which have been adopted to comply with the requirements and 
goals set forth in this plan, including the establishment 
of source lists of small business concerns and small business 
concerns owned and controlled by socially and economically 
disadvantaged individuals; and efforts to identify and award 
subcontracts to such small business concerns. 

The above requirements do not apply to offerors or 
bidders who are small businesses. The law further states 
that the eee of any contractor or subcontractor to comply 
in good faith with the clause or any plan submitted shall 
be a material breach of such contract or subcontract. 

In the negotiated method of procurement, only the 
apparent successful offeror is required to negotiate with 
the contracting officer a subcontracting plan which incor- 
porates the information outlined above. The subcontracting 
plan shall be included in and made a material part of the 
contract. If within the time limit prescribed by the con-~ 
tracting officer concerned, the apparent successful offeror 


fails to negotiate the required subcontracting plan, the 
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offeror shall become ineligible to be awarded the contract. 
Purther, prior compliance of the offeror with other such 
subcontracting plans shall be considered by the contracting 
officer in determining the responsibility of that offeror 
for award of the contract. 

In the formal advertising method of procurement, 
the successful bidder is required only to submit a subd- 
contracting plan which incorporated the required information. 
Again, as in the negotiated method, the bidder has to submit 
the subcontracting plan within the time limit prescribed 
by the contracting officer. Prior compliance of the bidder 
with other such subcontracting plans shall be considered 
by the contracting officer in determining the responsibility 
of such bidder for the award of the contract. The plan shall 
be included in and made a material part of the contract. 

2. Incentives 

In an effort to encourage contractors under the 
negotiated procurement method to further seek subcontracting 
Opportunities for small and small disadvantaged concerns, 
Congress included the provisions for incentives to be used 
aS appropriate. The OFPP implementation guidance sets forth 
the following incentive clause for use by procuring agencies: 


Incentive Subcontracting Program for Small Business and 
Small Disadvantaged Business (negotiated) 


(1) The contractor has established, in its sub- 
contracting plan, the following goals for awards to small 
business and small disadvantaged business concerns; 





ca) percent of the total planned subcontract 


amount OL. to small business concerns, and 
Gri) percent of the total planned subcontract 
amount of to small business concerns owned 


and controlled by socially and economically disadvantaged 
individuals, 


(2) To the extent that the contractor exceeds such 
subcontract goals in the performance of this contract, 


it will receive ercent (not to exceed ten 
percent) of the dollar amount of such excesses, unless 
the contracting officer determines that such excess was 
Howmwaue bO CLtorts by the contractor, i.e., subcontractor 
costs in excess of those contractually agreed upon or 
where the actual subcontract amount exceeds that estimated 
in the subcontract plan; or planned subcontracts which 
were not disclosed in the subcontract plan during contract 
negotiation. 
(3) If the contract is a cost plus fixed fee type, 
the total of the fixed fee and the incentive payments 
Made pursuant to this clause is subject to the limitations 
Sec forth in FPR 1=3.405(c){2) and DAR 3-405.6(c)(2). 
(End of Clause) 
3. Office of Small and Disadvantaged Business Utilization 
Section 221 of the law requires the establishment 
in "each Federal agency naving procurement powers" of an 
Office of Small and Disadvantaged Business Utilization. 
The director of each such office must be appointed by the 
agency head; be responsible only to, and report directly to, 
the agency head or his deputy; be responsible for the imple- 
mentation and execution of P. L. 95-507; have supervisory 
authority over personnel of such agency to the extent that 
the functions and duties of such personnel relate to the 
functions and duties under the law; assign a small business 
technical advisor to each office to which a procurement 


center representative is assigned; cooperate and consult 
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on a regular basis, with the SBA with respect to carrying 
out the functions and duties under P. L. 95-507. DAR 1-704.3(b) 
outlines some twenty-six duties assigmed to the small and 


disadvantaged business utilization specialist (SADBU). 


C. CONTRACTS UNDER $10,000 

section 221 of the law provides that: 

Bach contract for the procurement of goods and services 
which has an anticipated value of less than 310,000 and 
which is subject to small purchase procedures shall be 
reserved exclusively for small business concerns unless 
the contracting officer is unable to obtain offers from 
two or more small business concerns that are competitive 
with market price, and in terms of quality and delivery 
of the goods and services being purchased. In utilizing 
small purchase procedures, contracting offices shall, 
wherever circumstances permit, choose a method of payment 
which minimizes paperwork and facilitates prompt payment 
POmeeh tractors. 

This provision represents a change in emphasis. Con- 
tracts for less than $10,000 now will be reserved for small 
business unless small business firms are not available to 
perform. Previously, the burden was on the contracting 
officer to establish that small business firms were available 
in order to make a small business set-aside. 

Additionally, for some time, the procurement agencies 
and the SBA have had a small business set-aside program 
which recognized a threshhold of procurements greater than 
$2,500, Under this program, contracting officers must set 
aside any procurement of more than $2,500 if sufficient 


small business concerns are available to supply the required 
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item. Section 221 "reserves" for small business contracts 
of less than 510,000 and establishes the "reservation" require- 
ment separate and distinct from the existing set-aside 


program, [20/20] 


D. SUIMMARY 

This chapter has provided the reader with information 
concerning various provisions of the law. Again, P. L. 95507 
1s an omnibus piece of legislation and this chapter only 
attempted to explore the most important and germane provi- 
Sions which impact the acquisition system, It began with 
the 8(a) program, which in the opinion of the author, is 
at the crux of the law. Other provisims presented included 
oie subcontracting provisions, contracts under 310,000, 
and the SADBU organization. 

However, the remainder of this study will concentrate 
on the subcontracting provisions of the law. Most of the 
research for this study was concentrated in this area, and 
most of the interviewees felt that the subcontracting 
provisions offered the best potential for increasing the 
opportunities to small and small disadvantaged firms. 

In Chapter V, an analysis will be made of important 


issues under the subcontracting provisions. 





Y. AN ANALYSIS OF THE SUBCONTRACTING PROVISIONS 


the subcontracting requirements of P, L. 95-507 poten- 
tially represent a significant breakthrough for small and 
minority firms as subcontractors on Federal contracts. 
Prior to the enactment of the law, there was no requirement 
for the submission or negotiation of preaward plans. In 
general, the old subcontracting program could best be des- 
semoedeuac 2 "best efforts" program. Contractors agreed 
to do the best that they could for small and minority 
businesses and the Government took an occasional glance 
to see if anything was being done to fulfill that promise, 
Some firms worked harder than others, but there was a 
growing sense by SBA that improvement should and could be 
made. [21/4] 

Probably the most important section of the new law is 
Section 211. While this section has the potential for 
providing the mechanism to accomplish the goals of PP. L. 95-507, 
it also has some inherent wealmesses which will be analyzed 


in this chapter. 


A. SUBCONTRACTING PLANS 
Section 211 of the law amended Section 8(d) of the 
Small Business Act and requires generally that the apparent 


successful contractor of large Federal contracts (over 
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o? million for construction and $500,000 for all other 
contracts) submit to the contracting officer, before award, 
a subcontracting plan. This subcontracting plan is supposed 
to set forth "percentage goals as well as dollar amounts! 
for the utilization of small business concerns as subcon- 
tractors, The prime contractor must also describe the 
efforts it will take to assure that such firms "have an 
equitable opportunity" to compete for such subcontracts. 
The law further requires the prime contractor to require 
that each non-small subcontractor receiving a contract 
Svceoi million for construction or $500,000 for others, 
develop a subcontracting plan similar to the one required 
of the vrime contractor, Exceptions to these requirements 
would be contracts/subcontracts performed overseas and 
contracts for personal services. The contracting officer 
also has the option to omit the requirement for submission 
of a plan if he/she determines that there are no subcon- 
tracting possibilities for small and small disadvantaged 
businesses. fost of the Government procurement versonnel 
interviewed by the author concluded that these new require- 
ments would result in additional procurement administrative 
lead time (PALT). However, none of those interviewed could 
provide an estimate of the approximate additional PALT. 
This can probably be attributed to the fact that the law 


is still too new and the agencies have not nad enough recorded 
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actions to make any meaningful estimates of the amount 
of added PAIL, 

Also, many of these interviewees expressed concern 
as to the cost of implementing and administering the law. 
None of them had any idea of what it will ultimately cost 
or what the costs had been to date. Apparently, no one 
in Government has made the effort to record or accumulate 
these costs, The reader should be reminded that this was 
one of the recommendations (A-45) made by the COGP. The 
concluding chapter of this study will make some recommenda- 
Gems in this area. 

There are several inherent weakmesses in this section 


= 


or the law. First of all, the law requires only the apparent 
successful offeror or bidder to submit a subcontracting 
plan. At this point in the procurement process, the success= 
ful offeror already knows that he is going to receive the 
contract and, therefore, has little or no incentive to 
submit a strong plan. In the case of a negotiated procure- 
ment, the contracting officer does have an opportunity 
to negotiate a better plan with the successful offeror, 
but the best incentive to produce a strong plan, competition, 
4s already lost. 

This situation is worse with the formal advertisement 
method (FA) in that there is no opportunity for negotiation 


between the contracting officer and the apparent successful 
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offeror. ‘The submitted plan must be accepted by the Govern- 
ment so long as it contains the "basic elements" required 
under the law. Perhaps a better procedure would be to 
require all offerors to submit a plan with their proposals. 
This procedure would introduce competition as an incentive 
to produce a strong plan. Also, the plans could be weighted 
and considered as a major part of the criteria for selection 
in the negotiation method. While the lowest orice is the 
major consideration in the FA method, the quality of the 
suomitted plans could be one of the other factors considered 
21t DAR 2407.5 is changed. 

Another possidle loophole in the current law as it per- 
Gains vO Submitted plans, is the ability of a bidder to 
circumvent the "firm bid rule" of the FA method if he is 
selected as the lowest bidder. Under regular procedures 
of the ®A method, once a bid is submitted, the bidder is 
Tizmly committed to his bid. If he is determined to be 
the lowest bidder and selected for award, then he has a 
commitment to perform the contract at the price that he 
medeeUnader ocectLon 211 of the law, if he fails to submit 
Peet ane co ce contracting officer within a specified tine, 
then he is considered ineligible for the award. If an 
unethical contractor realized after bid submission and 


selection, that he had bid too low or for whatever reason 





wanted to get out of the award, ne could merely decide 
not to submit a plan and thereby be eliminated from the 
award. 

It should be obvious from the above discussion that these 
aspects of the subcontracting provisions of the law are 
weak and need to be modified, Recommendations for improve- 
ment will follow in the concluding chapter of this study. 

In order to carry out the mandates in this section of 
P, L. 95-507, contractors had the task of revising their 
supplier lists of small business and small disadvantaged 
business concerns. Also, contractors' purchasing/material 
organizations were required to establish the subcontracting 
goals based upon an analysis of contract work statements, 
bills of material and make or buy plans. Goal setting 
actions have to be concurred in by the contractors! various 
divisions that will implement the plan. All of these tasks 
must be performed for each contract award. Additionally, 
regular reports will have to be made on a contract-—by- 
contract basis. Further discussions will be made concerning 
the reporting issue later in this chapter. 

It should be obvious to the reader that the additional 
requirements outlined above will necessitate the need for 
increased resources and additional costs to the contractors, 
One of the major complaints concerning the law, voiced by 


all of the contractors interviewed, was the issue of additional 
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costs. However, none of the contractors had made any 
accurate estimates of the additional costs involved, 

They all stated that most of these costs would be passed 
on to the Government either in direct or indirect charges. 
It should be noted that claims for the above costs will 
be subjected to the usual allowability evaluations per- 
formed under DAR Section XV, 

While small and small disadvantaged firms should now 
have a better chance to obtain Government business, the 
law does not assure them of that business. These firms 
must seek out these opportunities. The SBA maintains a 
Procurement Automated Source System (PASS), which is a 
computerized system for storing the names as well as other 
pertinent information on such firms. The system is used 
by prime contractors to locate small and small disadvantaged 
firms. These firms should ensure that they are included 
in this systen. 

Other source lists include the National Minority Pur- 
chasing Council Vendor Information Service, the Office of 
Minority Business Data Center in the Commerce Department, 
small business and minority business associations, and 


bidders' lists at procurement activities. 


B. INCENTIVE CLAUSE 
Section 211 provides, with respect to negotiated pro- 


curements, that Federal agencies are authorized to provide 


71 


& —. 20 eo Rae 





appropriate incentives to prime contractors to "encourage 
subcontracting opportunities to small and small disadvantaged 
firms, commensurate with the efficient performance of the 
contract." These provisions provide for an additional 
payment based on a percentage (not to exceed ten percent) 
of the dollar value of subcontract awards in excess of the 
goals stated in the subcontracting plans. Also, under this 
provision, the contracting officer has the right to with- 
nold the award fee if such excesses are not attributable 
to the prime contractor's efforts. The DAR does not allow 
a contractor to appeal such a determination, nor an appeal 
of the precise percentage inserted in the contract. 

The DAR requires that an incentive clause be used in 
all negotiated contracts requiring subcontracting plans, 
unless the contracting officer makes a written determination 
Bontne contrary. The anthor found, during interviews in 
Washington, that there had been no incentive clauses executed 
to date at any DLA activities and only one each at two of 
the Navy's systems commands, However, there was one 
incentive clause under consideration at a DLA activity. 
When questioned as to why no incentive clauses had been 
used, the most frequent answer was that the law was still 
too new and that the purchasing activities needed to acquire 
more experience with the basic clauses before trying to 


utilize the incentive aspects. 


hee 





The incentive provision is designed to benefit small 
and small disadvantaged subcontractors by providing an 
incentive of more profit for the prime contractors. This 
provision has the potential to benefit the prime contractor, 
through increased profits, and small business through 
increased business opportunities. However, the effectiveness 
of any incentive depends on establishing realistic percentage 
goals. Herein lies the basic porblem in utilizing the 
incentive provision of the law. If the stated percentage 
goals in the subcontracting plan are understated and are 
used as the basis for the incentive goals, then the con- 
tractor 1s in a position to make unentitled profits. 
Therefore, it 1S very important that the contracting officer 
ensures that the percentage goals established in the sub- 
contracting plan are realistic and are not understated. 

This can only be achieved througn an agressive preaward 
review of the submitted subcontracting plan. <A discussion 
on review and evaluation of plans will follow in the next 
Sserlowmoustals Chapter. 

Overstating or setting the goals too high in the sub- 
contracting plans is also a problem. While it is the 
Bugiort's Cpinion that this situation is not likely to occur, 
it could, given a scenario of an overly ambitious contracting 
officer and an unsuspecting contractor. Add to this an 
incentive clause in which failure to meet the basic sub- 


contracting goals would result in a reduction of the inivial 
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contract profit. In this scenario, the contractor could 
soon find himself in a very untenable position if he did 
not attain the basic goals. 

Other considerations in the use of incentive clauses 
include the type of contract, item being procured, maturity 
of the procurement program and the availability of pvro- 
curement dollars to fund the incentive entitlements. 

in a recent report completed by the General Accounting 

ffice (GAO), the following was concluded concerning the 
incentive provisions of P, L. 95-507. [22/10} 
incentives to increase small business subcontracting 
should be used selectively in Federal negotiated pro- 
curements. Offeror's proposals should be carefully 
reviewed to determine the extent of intended subcon- 
tracting to small businesses and/or small disadvantaged 
ousinesses. The intended subcontracting level from 
the offeror's proposal and the baseline for incentive 
awards should be documented in the contract memorandum 
of negotiations, Incentive awards should not be pro- 
vided to the contractor unless the contractor exceeds 
the level of subcontracting to small businesses upon 
which its proposal is based. Also, any recent prior 
experience by the contractor on a similar procurement 
Should be considered in determining incentive provisions. 
C. EVALUATION OF PLANS 

The basic requirement of P. L. 95-507 in the subdcon- 
tracting area is the submission and incorporation into the 
contract of a plan for subcontracting to small and small 
disadvantaged businesses, An acceptable plan must pro- 


vide the maximum practicable opportunity for small and 


small disadvantaged firms to participate in contract 
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performance. The contractor's responsibility is to 
develop an acceptable subcontracting plan with respect 

to both groups. The Government contracting officer is 
responsible not only for ensuring that the requirement 

for the submission is in the solicitation, but more impor- 
tantly, he/she is responsible for the evaluation of the 
plan, 

The most perplexing question confronting contracting 
officers and contractors is "what constitutes an acceptable 
plan?" The basic requirements for a subcontracting plan 
are: 

(1) <A statement of: (a) total dollars planned to 
be subcontracted; (b) total dollars planned to be sub- 
contracted to small business; and (c) total dollars 
planned to be subcontracted to small disadvantaged 
business. 

(2) A description of the principal product and 
service areas to be subcontracted and an identification 
of those areas where it is planned to use (a) small 
business subcontractors; and (b) small disadvantaged 


business subcontractors, 


(3) A statement of the method used in developing 
proposed subcontracting goals. 


(4) If indirect and overhead costs are included as 
an element in establishing the goals in the subcontracting 
plan, the contractor must explain the method used in 
determining the proportionate share of indirect and over- 
head costs incurred with (a) small business, and 
(bd) small disadvantaged business. 


(5) The person's name within the contractor's employ- 


ment who will administer the subcontracting program and 
a description of his duties. 
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(6) A description of the contractor's efforts to 
assure that small business concerns and small disadvantaged 
business will have an equitable opportunity to compete for 
subcontracts. 


(7) Assurances that the contractor will include 
the required clauses in appropriate subcontracts and will 
require all subcontractors (except small business concerns) 
which receive subcontracts in excess of $500,000, or in 
the case of a contract for the construction of any public 
facility, $1,000,000, to adopt and comply with a plan 
similar to that agreed to by the contractor. Such assurances 
are to describe the contractor's procedures for the review, 
approval, and monitoring for compliance with such plans. 


(8) Assurances that the contractor will submit such 
perlodic reports and cooperate in any studies or surveys 
as may be required by the contracting agency or SBA to 
determine the extent of compliance by the contractor with 
the subcontracting plan. - 


(9) A recitation of the types of records the contractor 
will maintain to demonstrate procedures which have been 
adopted comply with the requirements and goals set forth 
ioecae plan. 


in deciding whether a proposed subcontracting plan is 
acceptable, the contracting officer should take, at least, 
the following actions prescribed by OFPP Policy Letter 80-2: 


(1) Obtain the names and locations of principal 
proposed (a) small business, and (bd) small disadvantaged 
business subcontractors, including the type of product 
or service and the dollar value thereof to be awarded to 
each principal subcontractor. 


(2) Review information from all appropriate sources, 
including the prospective contractor, contract administra- 
tion activities, Small and Disadvantaged Business Utiliza- 
tion Specialist, and SBA representatives, concerning the 
contractor's historical performance and achievements 
in placing subcontracts for the same or similar products 
or services with (a) small business, and (b) small 
disadvantaged business subcontractors. 


(3) Evaluate the anticipated potential for sub- 
contracting to small business and small disadvantaged 
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business considering the make-or-buy policies or programs 
of the contractor, the nature of the products or services 
to be subcontracted, and the kmown availability of small 
business and small disadvantaged business concerns in the 
Seographical area where the work will be performed. 


(4) Advise the contractor of (a) the availability 
of the sources of information on potential small business 
and small disadvantaged business subcontractors, and 
(b) the names of any known potential small business and 
small disadvantaged business subcontract sources. 


(5) Obtain advice of the Small and Disadvantaged 
Business Utilization Specialist and the assigned Small 
Business Administration Procurement Center Representative 
(if available) concerning the acceptability of the pro- 
posed plans. 


(6) Negotiate subcontracting goals at a level which 
represent a good faith, aggressive and comprehensive 
effort to the contractor to use to the maximum practicable 
extent small and small disadvantaged subcontractors after 
appropriate consideration of their price, technical capa- 
bility, and other pertinent factors. However, the con- 
tracting officer is cautioned not to increase any goals 
if it is apparent that such higher goals must result in 
Significant increased costs to the Government or will 
Seriously impede acquisition objectives. | 


(7) Promptly negotiate appropriate revisions to the 
agreed subcontracting percentage and dollar goals if any 
subsequent amendments to the contract will have a major 
impact on the original planned volume or type of subcon- 
Eeecclinag effort. 


(S) Give due consideration to the contractor's 
"make-or=buy" policy or program. This is necessary to 
ensure that the respective programs are not in conflict. 
Where the contract work involves products or services 
which are not generally available in the commercial 
marketplace or are particularly specialized, and the 
contractor has a current capacity to perform the work, 
the contracting officer may recognize the reduced likeli- 
hood of subcontracting opportunities. 


i, Percentage Goals 


In the opinion of the author, the greatest problem 


facing a contracting officer in the evaluation of a plan is 
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determining if the stated percentage soals offer the maxi- 
mum opportunity for small and small disadvantaged businesses. 
There is no explicit guidance on establishing goals or what 
constitutes acceptable goals. tiost procurement personnel 
interviewed, as well as SBA personnel, indicated that they 
expected percentage goals to parallel vast small business 
and minority business percentages. In fact, this is 
usually the "yardstick" used by purchasing personnel and 
Small Business Administration - Procurement Center Representa- 
tives (SBA-PCRs) in their evaluation of submitted plans. 

While this procedure is perhaps the most relevant 
tool presently available to a contracting officer, it also 
has several pitfalls. First of all, the previous percentages 
were based on an aggregate computation of a contractor's 
overall achievements in support of small and minority 
businesses, The percentage goals submitted in compliance 
with P. L. 95-507 are based on an individual contract and, 
therefore, equivalent comparisons cannot be made. 

Secondly, the previous percentages were derived 
from the old voluntary program. Participation was based 
Saee best effort approach, which probably resulted in some 
contractors fully supporting the program while others either 
partially supported it or not at all. This somewhat less 
than full support of the program was one of the primary 


factors leading to the enactment of P, L. 95-507. [21/4] 
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Additionally, a review of several submitted contracting 
plans revealed a consistent pattern of conservative percentage 
goals when compared with previous achievements. The following 
summary of contract percentage goals from one Navy buying 


activity demonstrates this pattern. 


Aerospace Contractor A Aerospace Conmmaczor 6 
NOOQOO00-80-C-0002 NOQQOQ0=$79=C-0450 
SB SDB SB SDB 
ie 7S pone. 1.0% eS 47.4% eae ie 
Plan om eo 0.01% Plan 21a OaeeO0 7% 
WOQQ00-80-C-001 2 NOQQ0-79=C-0085 
ie 9 30% flee 20 rY 79 47% eae 
Eaean ales) 70 0.5% Plan 20% 0.1% 
SR-Small Business SDB-Small Disadvantaged Business 


While a reasonable explanation for the above reductions 
could exist, they should at least raise the suspicion of the 
contracting officer as to their reasonableness, Again, not 
Meocemaines., Lone fact that it is difficult to make direct 
comparisons between previous aggregate percentages and sub- 
mitted individual contract percentages, a contracting officer 
should ask for a full explanation from the contractor. A 
reason volunteered by one of the interviewed contractors 
for these conservative goals was that "the civilian contractors 


did not want to propose goals which they might not achieve 
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and thereby fall into disfavor with the Government buying 
agencies," Further, "the law was too new and no one 
wanted to be the first to be subjected to whatever venalties 
the Government would impose for failure to meet the planned 
goals." 

iteecmcwe  Opinton Of the author that this con— 
servatism will only resultin diluting the intent of the 
law. 

Aeon S ROlLe 

SBA has been given a greatly increased role in the 
pomimascmatiton Of P, Lb, 95-507. DAR 1~707.2 provides for 
an SBA=-PCR review of all applicable solicitations to assure 
maximum opportunity for such firms to participate as sub- 
contractors, to submit his advice to the contracting activity, 
to evaluate actual prime contractor performance and to assist 
both the military departments and its contractors in all 
aspects of defense subcontract planning for small and small 
disadvantaged businesses. It should be noted that the 
SBA=PCR's role in the review of solicitations is only an 
advisory one and the contracting officer is not bound by 
this advice, Discussions with procurement personnel at 
several agencies indicated that at some activities some of 
the SBA~PCR's were attempting to extend their role beyond 
an advisory one. There apparently had been cases where 


the SBA-PCR disagreed with the decision of the contracting 
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Geenecer LOutNcCtUGesa Subcontracting clause in a solicita- 
tion, or the adequacy of goals; and became quite adamant 
about seeking a reversal of those decisions. If this is 
occurring at procurement activities, it is clearly in vio- 
lation of the role of the SBA-PCR. DAR 1-707-2(e) states 
that: 


The SBA is not authorized to prescribe the extent to 
which any contractor or subcontractor shall subcontract; 
Specify concerns to which subcontracts shall be granted; 
or exercise any authority respecting the administration 
of individual prime contracts. 


Additionally, OFPP Policy Letter 80-1 directs that 
the SBA-PCR should be given an opportunity to review the 
total procurement package prior to execution. The SBA-}PCR 
will also be provided a copy of the plan finally negotiated. 

Notwithstanding the above, contracting officers 
Should be aware of the reporting requirements of SBA as 
Sarplanead in Section 211 of the law. It states that: 

At the conclusion of each fiscal year, the Administration 
snall submit to the Senate Select Committee on Small 
Business and the Committee on Small Business of the House 
of Representatives a report on subcontracting plans 

found acceptable by any *Sederal agency which the Adminis- 
tration determines do not contain maximum practicable 
opportunities for small business concerns owned and con- 
trolled by socially and economically disadvantaged indi- 
viduals to participate in the performance of contracts 
described in this subsection, 

Again, all of the above procedures will add time 


to the PALT. 


Sl 





3. Standardized Plans 

A potential problem faced by contractors is the 
inconsistency of evaluation standards between Government 
agencies. One interviewed contractor claimed that he sub- 
mitted the same subcontracting plan to two different agencies 
and it was completely accepted by one and rejected by the 
other. Another contractor complained about the fact that 
evaluation standards by primes toward their subcontractors’ 
(for subcontracts over $500,000) plans were inconsistent. 
In an effort to alleviate these inconsistencies, the General 
Hlectric Company developed a standardized plan. A copy of 
this plan is contained in Appendix B. 

fn an effort to assist contracting officers in their 
evaluation of plans as well as contractors in their pre- 
paration of plans, the Air force has developed evaluation 
guidelines. A copy of these guidelines is contained in 
Appendix C. These guidelines also contain a summary docu- 
memuaoLomeenecklist to be used by contracting officers. Itis 
not unlikely that, as more experience is gained from the 
oreparation/evaluation of plans, a standard subcontracting 
plan format will be derived. However, a standardized plan 
should be very general in nature so as to not create a 
"rubber stamp type plan" which would limit the ability of 
a contracting officer to negotiate a better plan with the 


contractor. Whether a standardized plan 1s used or not 
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should make little difference in terms of the responsi- 
bility of contracting officers to ensure that submitted 
plans offer maximum opportunity to small and small dis- 


advantaged businesses. 


De REQUIRED REPORTS 

Reporting requirements were perhaps the most frequent 
complaint voiced by the contractors interviewed. Under 
Section 211 of the law, Congress authorized evaluation 
compliance with subcontracting plans, either on a contract- 
by-contract basis or in the case of contractors having multi- 
ple contracts, on an aggregate basis. DOD requires that 
contractors submit a quarterly report of commitments to 
small, large and minority businesses. These reports are 
to be made on a contract-by-contract basis. Currently, 

DOD contractors are required to submit these reports 
tomer, OD Form 1140-1. However, OFPP is still in the 
pegecsscwot Gevyelonling a uniform reporting form that will 
be used py all government agencies in the future, 

Civilian contractors interviewed argue that this method 
of reporting is unduly burdensome and not cost effective 
Since P,. L. 95-507 permits aggregate reporting on the basis 
of multiple contracts. They point to the situation of large 
contractors who have hundreds of contracts and responsibility 


for supervising the plans of several hundred subcontracts. 


83 





They further pointed out that excessive paperwork will 
reduce resources that could be available to assist small 
businesses. 

While some Government personnel sympathized with these 
complaints from contractors, others suggested that these 
concerns are misplaced because all or most of these addi- 
tional costs are passed on to the Government. I+t should 
be noted that apparently no additional fwmds have been 
appropriated by Congress to pay these increased costs which 
mesult form P. L. 95-507. Also, it became obvious from 
discussions with Government administrators, that additional 
procurement funds have not been identified to cover these 


costs. 


BH, COMPLIANCE MONITORING 

responsibility for compliance with subcontracting plans 
Meseevolved into a dual effort by the SBA and DOD. Section 211 
of the law specifically authorized SBA to evaluate compliance 
with subcontracting plans. Again, it should be noted that 
this authorization, authorized evaluation either on a 
contract—by-contract basis, or in the case of contractors 
having multiple contracts, on an aggregate basis. Apparently, 
SBA has decided along with DOD to evaluate compliance on a 
contract—by-contract basis. 

DOD also conducts compliance reviews and it is the basic 


responsibility of procurement agencies to enforce its 
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contracts. Specifically, the responsibility for enforce- 
ment of all terms of a contract rests with the procurement 
agency and its contracting officer. The contracting officer 
further has to make a determination of contractor responsi- 
bility on future purchases. In order to minimize duplication 
of effort, SBA and DOD personnel attempt to make joint evalua- 
tion revliewS whenever possible. The primary responsibility 
for compliance review in DOD has fallen on the shoulders 
of DLA. Of course, this was the logical organization to 
accomplish this task, since DLA has a national network of 
small business specialists in place who have performed 
Similar tasks in the past. 

DAR 1-707.2(C) tasks the ACO with the responsibility 
for monitoring, documenting, evaluating and advising the 
PCO, aS appropriate, as to the contractor's performance 
under the required subcontracting clause as follows: 

(1) the extent which the contractor's goals for 
small business and small disadvantaged business partici- 
pation are being met; 

(2) whether the contractor's efforts to assure such 
participation are in accordance with the efforts described 
iiecunesscupcontracting plan; and 

(3) whether the contractor is requiring its sub- 
contractors to submit and carry out similar subcontracting 
plans. 

Section 221 of the law requires that at the conclusion 


of each fiscal year, the head of each Federal agency shall 


report to the SBA on the extent of participation by small 
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and small disadvantaged businesses in procurement contracts 
of such agency. The SBA is further required to submit these 
reports to the Small Business Committees in both houses of 
Congress, together with appropriate comments. 

Interviews with both DLA small business personnel and 
SBA field personnel surfaced a potential problem of under- 
manning by both of these organizations. This situation is 
perhaps more acute within the SBA organization than with 
DLA. The subcontracting specialist (SCS) has the responsi- 
Deel peeson COMpliance review within SBA. Additionally, the 
SCS's are tasked with assisting SBA-PCR's in making preaward 
evaluation of subcontracting plans, vroviding assistance 
to prime contractors in locating capable small and small 
disadvantaged businesses, and counseling and assisting small 
and small disadvantaged businesses. Prior to P, L. 95-507, 
the SCS monitored the program and goals under the voluntary 


program. Under PP. L. 95-507, they now are tasked with review 
of compliance on a contract-by-contract basis, and the pre- 
paration of appropriate reports. According to an SBA offi- 
cial, there are only 40 SCS slots and they will be responsible 
for reviewing an estimated 8,000 subcontracting plans each 
year. 

Because of the relatively small number of SCS's and the 


increased workload resulting from a contract-by-contract 


review, the time required to respond to SBA-PCR's on preaward 
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evaluation of plans has been extended. Estimates from 
SBA Officials of the current average time is approximately 
Pomme ee Aeon, tolS will result in additional PALT. 

The penalties for failure to comply in "good faith" 


with the subcontracting requirements were outlined in OFPP 


a a 


Policy Letter SO-<2. I1t states that: 


ie retiure OL any contractor to comply in "good faith" 
with any of the required subcontracting plans will be 
pemacemua, Dreach of such contract or subcontract, If 
such a breach has occurred in the prime contract, the 
contracting officer shall review the available facts to 
determine what remedy is in the best interests of the 
Government. Such remedies may include Termination for 
Default Clause, negotiated reduction in contract price, 
negotiation of a revised subcontracting plan to correct 
deficiencies, orcher negotiated measures the contracting 
officer may deem appropriate. in determining the prover 
remedy, the contracting officer shall consider as a 
minimum, (1) the reasons attributed to the failure to 
comply in good faith, (2) the Government's need for 

the contract deliverables, and (3) the impact a proposed 
remedy may have on existing small and disadvantaged 
subcontractors. 


During interviews with Government personnel at various 
buying activities, the question was asked as to whether or 
not any contractors had in fact been found to be in breach 
of contract. The answer was a consistent negative reply. 
It remains to be seen if the contractual remedies stated 
above will be invoked and what kind of effect it will have 


on policing compliance with the law. 


EF, IMPieMenrAtTION 
Since the enactment of P. L. 95-507, the Federal govern- 


ment has been slow in implementing the law. P. LL. 95-507 


oF 


* 


7 





was Signed into law on October 24, 1978. It was not until 
eight months later that OFPP published rules and regulations 
implementing Section 211. On July 27, 1979, DOD published 
DAC 76-19 which implemented Section 211 within DOD. Con- 
gressional hearings were held by the Subcommittee on General 
Oversight and Minority Enterprise of the House on December 4,1979. 
During these hearings, rederal Government officials from the 
various agencies were severely "raked over the coals" by 
members of the subcommittee. They were accused of delaying 
compliance with the law. Rep. John J. LaFalce (D-NY), the 
panel's chairman, said that: 


Despite our efforts to provide small and minority 

business with the maximum practicable opportunity to 
participate in the performance of contracts let by 

the Federal Government, it has come to the subcommittee's 
attention that the Sederal agencies and departments have 
been derelict in their implementation of the subcontracting 
program, The result is that the law's goal, to increase 
the small and disadvantaged business share of the Federal 
procurement dollar, has been frustrated. To the extent 
that we are aware, 14 Government agencies have issued 
almost 1,000 solicitations without required subcontracting 
notices, and over 1,200 contracts valued at approximately 
54.6 billion have been awarded without requite subcontracting 
plans. [1/3] 


Rep. Parren J. Mitchell (D-MD) stated that: 


Some evidence strongly infers a flagrant lack of compliance 
with Public Law 95-507. I must remind these agencies' 
representatives that they are neither judge nor jury. This 
law is law of the land and is to be implemented as written, 
not as some agency employees think it should be. I am per- 
sonally committed to this law and I will be in the vanguard 
calling for the removal of those recalcitrant agency employees 
who fail to implement Public Law 95-507. 21/2 


Among the agencies which came under the heaviest fire 


from the subcommittee were the SBA, DOD, OFPP and the 
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Department of Health, Education and Welfare. Subcommittee 
members were particularly critical of OFPP and SBA for 
their failure to assure that the procuring agencies 
effectively and timely implement the law. 

In an Opinion issued just prior to this hearing, the 
GAO ruled that contracts awarded after issuance of the 
regulations should contain subcontractor plans, otherwise 
eney were legally deficient. GAO further ruled that the 
remedy must depend on the particular circumstances. Con- 
tract modification, contract termination and resolicitation, 
or no action at all are all remedies that might be used. 

During this same period of time, a coalition of black 
business groups threatened to file suit against the Govern- 
ment, charging it with violating subcontracting laws. 

[ 23/3-1] 

As a result of these events, DOD, along with the other 
agencies, initiated "crash" programs to remedy where feasible 
those contracts/solicitations which were deficient. This 
effort within DOD became a major evolution and overshadowed 
other implementation efforts. It was not until approximately 
June 1980 that this task was completed by DOD. 

Government officials as well as contractor personnel 
were asked the question, "Why is it taking so long to 
implement P, L. 95-5077" A number of answers were given, 
such as follows: 


~ All of the deficient solicitations/contracts had to be 
corrected before other implementation could start 
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- The law is very complex and it takes time to 
interpret and implement a new law 


- Industry thought that it would eventually go away 
if dragged on long enough 


~ Government agencies did not want it; they thought 
it was unnecessary 


- OFPP was slow in its publishing of regulations due 
tO restructuring 


~ Agencies were naturally hesitant toward anything new 

- It was not staffed by the agencies prior to enactment 

- The language of the law is ambiguous and not clear 

- The law was not very well thought out 

- Training of procurement personnel was needed 

It is the opinion of the author that the slow implementa-~ 
tion of P, L. 95-507 was caused by a combination of the above 
reasons. It would be difficult to attribute the slow imple- 
mentation to any one or two reasons. One thing that shmld 
be clear to DOD and the various other Federal agencies, is 
that Congress has an intense interest in this law and is 
obliged to hold hearings as frequently as necessary to ensure 
that the spirit of the law is enforced. 

OFPP Policy Letter 80-2 dated May 9, 1980, supplemented 
earlier guidance and should help in clarifying several imple- 
mentation issues. Among the significant features included 
in this guidance are: 


1. Expanded Small and Small Disadvantaged Business 
pubpesmuracting SOlicitation provisions. 
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2. A definition of the term "subcontract" which was 
a recommendation included in a recent GAO study. The 
term "subcontract" is defined as any agreement (other 
than one involving an employer~employee relationship) 
entered into by a Federal Government prime contractor 
or subcontractor calling for supplies or services required 
Zor the performance of the original contract or subcontract. 


3. Instructions to the contracting officer concerning 
contracts with options and letter contracts. 


4, Handling of plans for commercial products. The 
contractor is only required to submit one company-wide 
plan annually, which relates to the company's production 
generally (both for commercial and non-commercial products). 

5. Guidance to the contracting officer in determining 
the acceptability of a proposed plan. 

G. SUMMARY 

This chapter, while being rather voluminous, has 
attempted to analyze some of the key areas of the subcon- 
Ceechime provisions of the P, L. 95-507. As stated earlier, 
the author considers the subcontracting provisions of the 
law to be the key provisions and probably the provisions 
which will have the greatest impact on the acquisition 
process, 

Even after implementation is achieved, the law will 
not be truly effective until and unless the groups that 
it is intended to help make the effort to obtain that nelp. 
The basic intent of the law is to provide "opportunity" 
for small and small disadvantaged businesses. While 


Government agencies and prime contractors will make some 


effort to seek them out, the best and surest way for these 


91 





businesses to receive the full benefits of the law is 

to seek out the opportunities. They should make sure 

that they are included on SBA's Procurement Automated 
Source System (PASS), and other source lists which are 
normally available to prime contractors. They should 

also make personal contact with contractors and Government 
agencies in their geographical areas. Again, P. L. 95-507 
has only created the opportunity, but it does guarantee 


a share of the "Federal pie." 
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VI. CONCLUSIONS AND RECOMMENDATIONS 


A. CONCLUSIONS 

1. 2. Le 95-507 has the potential of not only increasing 
the opportunities of small and small disadvantaged businesses 
to share in the billions of federal procurement dollars spent 
each year, but also to become viable independent enterprises. 
RP. G. 95-507 is not just another statute in the long line of 
statutes to use the Government contract to implement socio-~ 
Seonomle policies. PP, Lb. 95=507 is a very ambitious and 
complex law that will have the full and apparently continuing 
“support of Congress. The law now makes it mandatory for 
prime contractors to subcontract with small and small dis- 
advantaged businesses. It also mandates that contracting 
agencies will reserve all contracts under $10,000 exclusively 
ror small business unless the contracting officer is unable 
to obtain offers from two or more small businesses that are 
competitive with market prices, quality and delivery. 

The law also for the first time, gave legitimacy 

to the 8(a) program. In doing so, it created a mechanism 
to increase the level of competence of 8(a) firms. Through 
the SBA office for Minority Small Business and Capital 
Ownership Development, 8(a) businesses will be assisted in 


developing comprehensive business plans. This office will 
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also provide such nonfinancial services as loan packaging, 
financial counseling, accounting and bookkeeping assistance. 
It will additionally assist these firms in obtaining equity 
and debt financing; establish performance monitoring and 
reporting systems to assure that participants comply with 
their business plans; analyze the cause of the success or 
tailure of participating firms; and, provide assistance in 
the procurement of surety bonds. Further, the law has 
provided new standards for admission to the 8(a) program. 

The use of small and small business as subcontractors 
creates the opportunity for additional assistance to be pro- 
vided by prime contractors. Many of the large contractors 
already had special programs which were directed toward 
providing assistance and increasing their purchases from 
small and disadvantaged firms, These voluntary programs 
Seupucaewern cae chrust of P. L. 95=50/ should assist these 
firms in becoming viable enterprises. 

2. The implementation of P. L. 95-507 has been slow 
due to a combination of reasons. First among these reasons 
was the fact that there was little or no coordination between 
the drafters and the procurement agencies prior to enactment. 

The law represents a significant change in emphasis 
from essentially a passive role where contractors were 
encouraged to subcontract with small and minority business 


firms to a policy where the contracting officer participates 
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with the contractor in determining an appropriate sub- 
contracting plan, is authorized to incentivize the plan, 
and can terminate the contract to enforce compliance. 

OFPP has played a major role in the implementation, 

while at the time, it was going though a period of 
restructuring and role change. Also, during this same 
time, DOD took a "let's wait and see" position as to OFPP's 
new role. DOD and the other Federal agencies "evoked the 
wrath" of Congress by failing to insert the required 
clauses in solicitation/contracts in a timely manner. 
Congress then demanded that the agencies correct these 
deficiencies which only resulted in further delay in 
implementation. There were several other valid reasons 
surfaced and are listed in Chapter V. All of these reasons, 
with differing degree of influence, have contributed to 

the slow implementation of the law. 

3. There are certain innerent weaknesses in the sub- 
contracting provisions of the law. As currently written, 
the requirement for only the apparent successful offeror/ 
bidder to submit a subcontracting plan should be modified. 
This requirement provides a disincentive for contractors 
to submit competitive plans. The author believes that 
this aspect of the law could be significantly improved by 
requiring all of the offerors/bidders to submit a plan at 


the time of submission to offers/bids. 
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This section of the law does not provide for any 
type of negotiation between the contracting officer and 
the contractor in the FA method of procurement. This situa-~ 
tion can result in the submission of only "token" goals. 
This aspect of the law should be modified to enable the 
contracting officer to conduct some type of negotiation 
with the low bidder concerning the plan. There is also a 
problem of enforcing the "firm bid" rule under the FA method. 
AS currently structured, a contractor can circumvent this 
imme Dy Optime not to submit a plan. 

4. The implementation/administration of the law has 
increased PALT,. PALT was greatly increased due to the 
requirement to correct several hundred solicitations/ 
contracts which were found to be deficient. ‘While this 
was a one time requirement, PALT will be affected by the 
new requirement to screen all solicitations for determining 
if one of the subcontracting clauses will be included. PALT 
will also be affected by (1) the time required for the 
SBA=PCR to review the solicitations, (2) the time required 
for the offeror/bidder to submit his plan, (3) by the time 
involved in reviewing the plan by the contracting officer, 
PEUemorr=reR, ACO, SCS, etc., (4) im the negotiation of 
plans and, (5) time involved in incorporating an incentive 
clause into the contract, where appropriate. All of these 


steps will increase PALT and result in longer procurements. 
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peeeeoe MOst ditiiculy task for the contracting officer 
is administering the subcontracting provisions is deter- 
mining the acceptability of a plan. The law is new and 
the only data available to assist the contracting officer 
in his/her determination is the results from the "old 
voluntary program." This data was collected on an aggregate 
basis and it will be difficult to make direct comparisons. 
However, this data is the only "yardstick" available at 
the present time to assist the contracting officer. If 
the contracting officer accepts a plan that does not offer 
the maximum opportunities, then he/she would only be cooperating 
in limiting the effectiveness of the law. Conversely, if 
the plan is over-ambitious and unrealistic, then the credi- 
bility of the intent of the law would be weakened or lost. 
Therefore, if the spirit and intent of the law are to be 
preserved, then it is extremely important that the contracting 
officer does a good job in determining acceptability of 
plans. 

6. Contract-by-contract reporting requirements will 
be burdensome to both contractors and Government personnel. 
DOD is currently requiring contractors to make reports on 
a contract-by-contract basis. Most large companies who 
normally have computer resources available will have to 
restructure their software to be able to accumulate this 


data and produce the reports. It wili certainly require 
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additional machine time and probably more data processing 
personnel time, Those smaller prime contractors (not 
small businesses) who do not have computer assets, will 
have to contract out for these services or maintain this 
data manually. 

These reporting requirements will be burdensome to 
toe Government because compliance evaluations will be made 
on a contract-dv-contract basis. As has been vointed out 
in Chapter V, SBA is suffering from a shortage of SCSs to 
make these evaluations, Additional time and effort will 
be required by the Government to review and process these 
meports. 

Further, it is uncertain at this time what the 
forthcoming OFPP reporting form will look like. From the 
draft copy which was distributed for comments, it would appear 
that the report form will be very detailed. ‘This is a logical 
assumption when one considers that this one form will provide 
data required by several Government agencies and Congress. 

7. The costs of implementation/administration of the 
law by civilian contractors will generally be absorbed by 
the Government. Without exception, this plan of action 
was expressed by all of the civilian contractors interviewed. 
This will be especially true with cost type contracts and 
will probably be reflected in the basic cost of fixed price 


type contracts. Several Government officials also acknowledged 
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that it will occur and they further felt that it was appro- 
priate as long as the cost met the tests of Chapter XV of 
DAR. several contractors thought that these costs should 
be charged as an overhead cost, but had not ascertained 
what these charges had been to date. This probably is 
attributed to the fact that the law was still new and they 
did not have enough data on the costs involved, 

{It is important that contracting officers be able 
to isolate and identify these COStS SO thar wontcac ters ate 


not reimbursed for excess amounts. 


Be. RECOMMENDATIONS 
1. Modify the subcontracting provision of the law. 

The effectiveness of the law can be significantly improved 
by modifying the requirements for submission of plans, All 
offerors under the negotiated method of procurement should 
be required to submit a subcontracting plan. The quality 
of the plans should also be used as one of the evaluation 
criteria in the source selection process. It should also 
be modified to allow contracting officers the opportunity 
to hold some type of discussion with the low bidders in the 
FA method of procurement. 

Lastly, the provisions should be modified so that 
the "firm bid" rule is maintained. As currently structured, 
a bidder can refuse to submit a plan and, therefore, be elimi- 


nated from consideration even if his bid is the lowest in price. 
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2. aA continuing effort should be made to improve 
the quality of subcontracting plans and ensure that goals 
are realistic. During the initial implementation of 
P, LL. 95-507, submitted plans ranged from a quantity of one 
page to over twenty pages. There appeared to be a direct 
relationship between the quantity of pages and the quality 
Oieuis reports, Of course, this is not to. say that a plan 
has to be bulky to be a good plan. However, the more infor- 
mation provided in the plans, the easier it is for the con- 
tracting officer to determine acceptability. It will also 
probably reduce PALT since the advice from field personnel 
may not be necessary. The need to ensure that goals are 
Peoalignle iS NOt Only important in the instant contract, 
but they will also be used in establishing a base line for 
future plans. 

3. A conscientious effort should be made to ensure 
compliance with plans. Goals are like promises. Sometimes 
if they are not followed up, they tend not to materialize 
as originally intended. Additionally, the contracting 
officer has a duty to enforce all terms of a contract, 
and the subcontracting plan will be a term within the contract. 

Not withstanding the above, if the intent of 
P. Le. 95-507 is to have any real chance of succeding, it 
will be paramount that goals are met. Of course, most con- 
tractors will fulfill their obligations with the plans, but 


there will also be some who will not. 
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4. An alternative reporting program should be created. 
It has deen stated several times in this study that the 
current contract=-by-contract reporting is burdensome to both 
the contractors and the Government. Some type of alternative 
reporting program should be created. <A program should be 
created whereby large major system contracts will be reported 
on a contract=-by-contract basis and all other contracts will 
be reported on an aggregate basis. The requirement to sub- 
mit reports at quarterly intervals should remain until there 
has been more experience with the law. Later, the interval 
should be extended to twice-a-year. It is evident that OFPP 
is making some serious considerations in the design of a new 
report form, judging by the amount of time that has passed 
Since the draft was distributed for comment. This is prudent 
and it is hoped that tne form is streamlined as much as 
possible. 

5. A benefit/cost analysis should be performed on the 
law. This would be in keeping with the COGP recommendation 
A-45 which recommended the consideration of means to make 
the costs of implementing social and economic goals through 
the procurement process more visible. This task will not 
be easy but it is necessary to determine if P. L. 95-507 is 
cost effective in utilizing the Federal contract to achieve 
socio~economic goals. There is almost no disagreement among 


contractors or Government personnel that there is a real need 
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for socio-economic programs, however, tnere is much dis- 
agreement as to whether the Yederal contract is the proper 
means to accomplish these goals. Until a creditable analysis 
is performed, the suspicions will continue. However, the 


implementation/administration of the law must continue. 
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APPENDIX A 


PUBLIC LAW 93 -507- -OCT. 24, 1978 


Public Law 95-507 
95th Congress 
An act 


To ainend the Swall Business Act and the Small Business Iavestment Act of 1958 


Be it enacted by the Senate and House of Representatives of the 
United Stutes of Americain Congress assembled, 


TITLE I~AMENDMENTS TO THE SMALL BUSINESS 
INVESTMENT ACT OF 1958 


CHapirer 1 


Sec. 101. Section 303(c) (1) of the Small Business Investment Act 
of 195S is amended to read as follows: 
“(1) shares of nonvoting stock (or other corporate securities 
having similar characteristics), provided— 
“(i) dividends are preferred and cumulative to the extent 
of 3 per centuinof par value per annum; 
«&i) on liquidation of redemption the Adininistration is 
entitled to the preferred payment of the par value of such 
securities; aud prior to any distribution ( 


Y2 STAT MeS7 


_ Oct. 24, 1978 | 
(H.R. 11318} 


Sinall Business 
Act and Small 
Business 
Investment Act of 


amendmeat. 


Purchase and 
guarantee 
operations. 


13 USC 683. 


other than to the: 


Administration) the Administration shall be paid any- 


ainounts as inay be due pursuant to subparagraph (1) of this 
paragraph; 

“(1u1) the purchase price shall be at par valne and, in any 
one sale, $50,000 or more ; and 

“(iv) the amount of such securitics purchased and out- 
standing at any one tinie shall not exceed— 

“(A) from a company licensed on or before Octo- 
ber 13, 1971, 200 per centum of the combined private 
paid-in capital and paid-in surplus of such company, or 

“(B) from any such company licensed after hte: 
ber 13, 1971, and having a combined paid-in capital and 
paid-in surplus of less than $500,000, 100 per contum of 
such capital and surplus, or 

“(C) from any such company licensed after Octo- 
ber 13, 1971, and having a combined private paid-in 
capital and paid-in surplus of $500,000 or morc, 200 per 
centum of such capital and surplus. 

“The amount of such securities purchased by the Administration 
in excess of 100 per centium of such capital and surplus from any 
company described in clanse (A) or (C) may not exceed an 
amount equal to the amount of its funds invested in or legally 
coninitted to be invested in equity securities, For the purposes of 
the subsection, the term ‘equity securities’ ineans stock of any 


“Equity 


securities.” 


class (including preferred stock) or limited partnership interests,” 


or shares in a syndicate, business tmist, joint stock company or 
association, mutual corporation, cooperative or other joint ven- 
tures for profit, or nnsecured debt. instruments which are 
subordinated by their terms to all other borrowings of the issuer.”. 
Sec. 102. The last sentence of section 30S(b) of the Sinall Business 
Investment Act of 1958 is amended to read as follows: “Such com- 


. 103 


15 USC 687. 








92 STAT. 1758 


Repeal. 
15 USC 6873. 
1S USC 681. 


Capital 
requirements for 
smali business 
investment 
companies. 


15 USC 682. 


15 USC 694. 


Surety bond 
guarantees. 
15 USC 694b. 
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panies are authorized to invest funds not reasonably needed for their 
operations in direct obligations of, or obligations guaranteed as to 
principal and interest by, the United States, or in certificates of deposit 
maturing within one year or less, issued by any institution the accounts 
of which are insured by the Federal Deposit Insurance Corporation or 
the Federal Savings and Loan Insurance Corporation, or in savings 
accounts of such institutions.”, 

Sec. 103. The last sentence of section 317 of the Smal] Business 
Tnvestinent Act of 1958 is repealed. 

Sec. 104. Section 301(d) of the Smal] Business Jnvestment Act of 
1958 is amended by inserting “or formed as a limited partnership,” 
immediately after “statutes,” 

Sec. 105. Section 302(a) of the Smal] Business Investment Act of 
1958 1s amended to read as follows: 

“Sec. 302(a). The combined private paid-in capital and paid-in 
surplus of any company licensed pursuaniz to sections 30](c) and (d) 
of this Act shall not be less than $150,000: Provided, however, That the 
combined private paid-in capital and paid-in surpius of any compan 
licensed on or after October 1, 1979 pursuant to sections 301(c) and 
(d) of this Act shal] be not. Jess than $500,000. In ail cases, such capital 
and surpIns shall be adequate to assure a reasonable prospect that the 
company will be operated soundly and profitably, and managed 
actively and prudently in accordance with its articles.”. 


CHaprer 2 


Sec. 110. Section 410(4) of the Smal] Business Investment Act of 
1958 is amended by— | 

(1. deleting the word “or” after the phrase “conditions of the 
contract,”; and 

(2) deleting the period after the phruse “fails to make prompt 
payment” and inserting in lieu thereof “, or (D) is an agent, inde- 
pendent agent, underwriter, or any cther company or individual 
empowered to act on behalf of such person.”. 

Sec. 111. Section 411 of the Smal] Business Investment Act of 1958 
is amended to read as follows: 

“Sec. 411 {a) The Administration may, upon such terms and con- 
ditions as it may prescribe, guarantee and -nter into commitments to 
guarantce any surety (the terms and concitions of said guarantees and 
commitments may vary from surety to surety on the basis of the 
Administration’s experience with the part‘cular surety) against logs, 
as hereinafter provided, as the result of a breach of the terms of 8 
bid bond, pay:nent bond, performance bond, or bonds encillary and 
coterminous therewith, by @ principal on any contract. up to $1,000,000, 
subject to the following conditions: 

“(1) the person who would be the principal of the bond is s 
small business concern ; 

“(2) the bond ts required in order for such person to bid on a 
contract, or to serve aS a prime contractor or subcontractor 
thereon ; 

“*(3) such person is not able to obtain such bond on reasonable 
terms and conditions without a guarantce under this section; 

“(4) the Administration determines that there is a reasonable 
expectation that such person will perform the covenants and ‘con- 
ditions of the contract with respect to which the bond is required; 

“(5) the contract meets requ!rements established by the Admin- 
istration for feasibility of successful completion and reasonable- 
ness of cost; and 
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“(6) the terms and conditions of any bond guaranteed under 
the authority of this part are reasonable in light of the ‘risks 
involved and thé extent of the surety’s participation. 

“(b) Subject to the provisions af this section, in connection with the 
issuance by the Administration of a guarantee to a surety as provided 
by subsection (a), the Administration may agree to indemnify such 
surety aguinst a loss sustained by such surety in avoiding or attempting 
to avoid a breach of the terms of a bond guaranteed by the Administra- 
tion pursuant to subsection (a): Provided, however— 

“(1) prior to making any payment under this subsection, the 
Administration shall first determine that a breach of the terms of 
such bond was imminent; 

“(2) no payment by the Administration pursuant to this sub- 

. section Prailledseed 10 per centum of the contract price unless the 

Administrator determines that a greater payment should be made 
as a result of a finding by the Administrator that the surety’s loss 
sustained in avoiding or attempting to avoid such breach was 
necessary and reasonable; and 

“(3) no new agreements to indemnify shall be entered into pur- 
suant to this subsection subsequent to two years after the date of 
its enactment. 

“(c) Any guarantee or agreement to indemnify under this section 
shall obligate the Administration to pay to the surety a sum not to 
exceed (1) in the case of a breach of contract, 90 per centum of the loss 
incurred and paid by the surety to or on behalf of the obligee, or to 
labor and materialmen, in fulfilling the terms of the contract as the 
result of the breach; or (2) in 4 case to which subsection (b) applies, 
the amount determined under subsection (b). 

“(d) The Administration may establish and periodically review 
regulations for participating sureties which shall require such sureties 
to meet Administration standards for underwriting, claim practices, 
and loss ratios. 

“(e) Pursuant to any such guarantee or avreement, the Adminis- 
tration shall reimburse the surety, as provided in subsection (c) of this 
section, except that the .\dministration shall be relieved of all liability 
2 

a the surety obtained such guarantee or agreement, or 
applied for such reimbursement, by fraud .or inaterial misrep- 
resentation, or 

“(2) the total contract amount at the time of execution of the 
bond or bonds exceeds $1,000,000. 

“(f) The Administration may, upon such terms and conditions as 
it may prescribe, adopt a procedure for reimbursing a surety for its 
paid losses billed each month, based upon prior monthly payments to 
such surety, with subsequent adjustments after such disbursement. 

“(g) The Administration may at all reasonable tinies audit in the 
offices of a participating surety all documents, files, books, records, and 
other material relevant to the Administration's guarantee, commit- 
ments to guarantee, or agreements to indemnify any surety pursuant 
to this section. 

“(h) The Administration shall administer this Part on a prudent 
and economically justifiable basis und establish such fee or fees for 
small business concerns and premium or premiunis for sureties as it 
deems reasonable nd necessary, to be payable at such time and under 
such conditions as may be determined by the Administration. __ 

“(i) The provisions of section 402 shall apply in the administration 
of this section.”. 


ies 
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panies 


Audit. 
Administration. 


13 USC 693. 
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Community 
injection funds. 
la US 696, 


15 USC 631. 


Post, p. 1761. 


_ Sec. 112. Section 502 of the Sinul! Business Investment Act of 1958 
is mucnded by adding nt the end of paragraph (4) the following new 
sentence: “Community injection funds may be derived, in whole or 
Me part, from— ak: 
“(A) State or local governments; 
(33) banks or other financial institutions; 
on foundations or other not-for-profit institutions; er 
“(D) w sinall business convern (or its owners, stockholders, or 


ufliliates) reeeiving assistunce through bodies authorized under 
this title.”. 


TITLIE II~AMENDMENTS TO TIlE SMALL BUSINESS 
ACT 


CHAPTER 1 


Src. 201. Section 2 of the Small Business Act is amended by adding 
at the end thereof the following new subsection: 

“(ce)(L) with respect to the Adiministration’s business development 
programs the Congress fids— 

“(.A) that the opportunity for full participation in our free 
enterprise system bv socially and economically disadvantaged 
persons is essential if we are to obtain social ail econoinic equal- 
ity for such persons and improve the functioning of our national 
economy} 

“(13) that inany such persons rare socially disndvantaged 
Iwennse Of their identification xs members of certain groups that 
have sntfered the effects of discrininatory practices or similar 
invidions clreumstnnees over which they have no control; 

“(C) that such vroups inelnde, hut ure not Jimited to, Black 
Americans, Hispanic Americans, Native Americans, and other 
niuinorities s 

“(D) that it is in the national interest to expeditionsly amelio- 

, vate the conditions of socinlly and ecconomicully disadvantaged 
vVvoups; 

“(15) that such conditions can be improved by providing the 
maximum practicable opportunity for the development of small 
business concerns owned by members of socially und economically 
disadvantaged groups; 

“() that such development can be materially advanced through 
the procurement by the United States of articles, equipment, sup- 
plies, services, nmterials, and construction work from such 
concerns; and 

“(G) that such procurements also benefit the United States by 
enconraging the expansion of suppliers for such Pee 
thereby enconraging competition among such suppliers and pro- 
motine economy in such procurements, 

“(2) Ttis, therefore, the purpose of section 8(a) to— 

“(A) fdster business ownership by individuals who are both 
socially nud economically disadvantaced ; 

“(1B) promote the competitive viability of such firms by provid- 
ing such available contract, finnneta:, technical, and management 
assistance as inay be necessary ; and 

“(() clarify and expand the prograin for the procurement by 
the United States of articles, equipment, snppues, services, 
ninteria's, and construction work from small business coneerns 
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owned by socially andl economically disadvantayed individuals.”. 

See, 202. (un) Section S(a) of the Sinall Business Act (15°U3.¢: 
637 (1) ) is nimended to read as follows: 

“See. 8. (n) (1) Tt shall be the duty of the ‘Administrntion and it is 
hereby empowered, whenever it determines such action is necessary ov 
appropri:ate— 

“(iL) to enter into contracts with the United States Government 
and any department, avency, or officer thereof having procurement 
powers obligating tha Adiministrntion to furnish articles, equip- 
ment, supplies, services, or materials to thie Governinent or to per- 
form construction work for the Govermnent, In any case in which 
the Adininistration certifies to any ollicer of the Government hav- 
mg procurement powers that the Acdiministration is competent 
and responsible to perfonn any specitic Government procurement 
contract to be let by any sich officer, such officer shalt be authorized 
in his discretion to let such procnrenient contract to the Adininis- 
tration upon such termins nnd conditions as may be agreed upon 
between the Administration and the procurement officer, When- 
ever the Administration and such procurement officer frail to ngree, 
the matter shall be submitted for determinntion to the Secretary 
or the head of the nppropriate ilepurtment or agency by the 
Administrator; 

“(3) to enter into contracts with such agency, as shall be desig- 
nated by the President within «0 days after the effective date of 
this puravraph, to furnish articles, equipment, supplies, services, 

_ or materinis, or to perform constrnetion work for snch agency. In 

any cuse in which the Administration certifies to any ollicer of 
such ngency huving procnrement powers that the Adiuiunistration 
ig competent and responsible to perform any specific procure- 
ment contract to be let by ay such officer, snch officer shal! let 
such procurement contract to the Administration upon such terms 
and conditions as may Le agreed npon between the Administration 
and the procurement officer. Ef the Administration and sneh pro- 
curement ollicer fail fo agree on such terms and conditions, either 
the Administration or such officer shall promptly notify, in writ- 
ing, the head of such agency. The head of such agency shall have 
five days (exclusive of Snturdays, Sundays, and legal holidays) 
to estnublish the terms and conditions upon which such procnre- 
ment contract may be let to the .\dministration, and shall com- 
municate in wriftirg to the Adminstration the corms and 
conditions so established. Within five days (exclusive of Satiur- 
days, Sundays, and legal holidays) after the reevipt of such 
written communication, the Administration shall decide whether 
to perform such procurement contract or withdraw its prior 
certification that the Administration is competent and responsible 
to perform such contract; and 

“(C) to arrange for the performance of such procurement 
contracts by negotiniings or otherwise letting subcontracts to 
socially nantltecehet nit lly disadvuntnged sinnil buainess concerns 
for constriction work, services, or the niunufucture, supply, assem- 
bly of such articles, equipment, supplies, materials, or parts 
thereof, or servicing or processing in connection therewith, or 
sucht manuyement services ns may be necessary to enable the 
Administration to perform such contracts. 

“No contract may be entered into under subparagraph (B) after 
September su, 1980, 
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“(2) Notwithstanding subsections (n) and (c) of the first section — 
of the Act entitled ‘An Act requiring contracts for the construction, 
alteration, and repair of any public building or public work of the 
United States to be accompanied by a performance bond protecting 
the United States and by additional on for the protection of persons 
furnishing material and labor for the construction, alterntion, or 
repair of said public buildings or public work,’ approved August 24, 
1935 (49 Stat. 793), no smal! business concern shall be required to pro- 
vide any amount of any bond as a condition of receiving any sub- 
contract uuder tlus subsection if the Adininistrator determines that. - 
such mimonnt 1s inappropriate for such concern in performing such 
contract: Provided, That the Administrator shall exercise the author- 
ity granted by the paragraph only if— 

“(A) the Administration takes such measures as it deems appro- 
priate for the protection of persons furnishing materials and 
Inbor to a sinall business receiving any benefit pursuant to this 
paragraph ; 

“(B) the Administration assists, insofar as prncticable, a small 
business receiving the benefits of this paragraph to develop, 
within a reasonable period of time, such financial and other 
capability as may be needed to obtain such bonds as the Adminis- 
trntion may subsequently require for the successft) completion 
of any program conducted under the authority of this subsection ; 

“(C) the Administration finds that such small business is 
unable to obtain the requisite bond or bonds from a surety and 
tlt no surety is willing to issue such bond or bonds snbject to 
the enarantee provisions of Title IV of the Sinall Business Invest- 
ment Act of 1958; nnd 

“(T)) the sinal] business is determined to be a start-up concern 
and sueh concern has not been participating in any program con- 
ducted under the authority of this subsection for a period exceed- 
ing@ one yenr. 

“This purngraph shall not apply after September 30, 1980. 

“(3) Any small bnsiness concern selected by the Administration 
to: perform any Federal Government rrocurement contract to be let 


-pursnant. to tlus subsection shall. when practicable, participate in any 


“Socially aad 
econumically 
disadvantaged 
small business 
concern.” 


"Socially 
disadvantaged 
individuals.” 


FE conomically 
lisadvantage 
‘tedividuals.”’ 


negotiation of the terms and conditions of such contract. 

“(4) For purposes of this section, the term ‘socially and econom}- 
cally disadvantaged small business concern’ means any small business 
concern— 

“(A) which is at least 51 per centum owned by one or more 
socially and economically disadvantaged individuals; or, in the 
case of any publicly owned business, at lenst 51 per centum of the 
stock of which is owned by one or more socially and economically 
disadvantaged individuals; and 

“(R) whose manavement and daily business operations are con- 
tralled hy one or tore of such individuals, 

“(5) Socinlly disadvantaged individuals are those who have heen 
subjected to racial or ethnic prejudice or cultural bins hecause of their 
identity ns a member of a group without regard to their individual 
qualities. ie. 

“(6) Economically disadvantaged individuals are those socially dis- 
advantaeed individuals whose ability to compete in the free enterprise 
svstem has been impaired dne to diminished capital and credit oppor- 
tinities ns compared to others in the same business aren who are not 
socially disadvantaged. In determining the degree of diminished credit 
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and capital opportunities the Administration shal! consider, but not be 
limited, to, tho assets and net worth of such socially disadvantaged 
individual. 

“(7) No small business concern shall “be deemed eligible for any 
assistance pursuant to this subsection unless the Administration deter- 
ieee that with contract, financial, technical, and management support 
‘the small business concern wll be able to perform contracts which may 
bé awarded to such concern under paragraph (1) (C) and has reason- 
abie prospects for success in competing in the private sector. 
®“(s8) All determinations made pursuant to paragraphs (4), tS), (6) 
and (7), shall be made by the Associate Administrator for Minority 
Small Business and Capital Ownership Development. | 

“(9) Within ninety days after the effective date of this paragraph, 
the Administration shall publish in the Federal Register rules setting 
forth those conditions or circumstances pursnant to which a firm pre- 
viously deemed eligible by the Administration may be denied assist- 
ance under the provisions of this subsection: Provided, That no snch 
frm shall be denied total participation in any program conducted 

inder the authority of this subsection without first being afforded a 

aring on the record in accordance with chapter 5 of title 5, United 
States Code. 

“(10) The Administration shal] develop and implement an ontreach 

rogram to inform and recruit sinall business concerns to apply for 
eligibility for assistance nnder this sirbsection. 

“(1t) To the maximum extent practicable, construction subcon- 
tracts awarded by the Administration pursuant to this snbsection shall 
be awarded within the county or Stute where the work is to 
be performed. . 

“(12) To the maximum extent practicable the Associate Adniunistra- 
tor for Minority Small Business and Cupital Ownership Develop- 
ment shall] submit, no less frequently than annually, a vearly estimate 
of the do!lar amounts and types of contracts required for ¢‘se efficient 
use of any program conducted mnder the authority of ths aithbsection, 
to each avency which may participate in such program. ”. 

(b) Not later than June 80, 1980, the Gener! Accountiv » Office shall 
submit to the Congress a report which, with respect to orevisions of 
paragraphs (1) (15) ane (2) of section 8(a) of the Small Business Act, 
shall evaluate the implementation of such provisions and whether such 
implementation furthered the purposes under section 2(e) of the 
Small Business Act. 

See. 203. Section 2(c) of the Sinall Business Act is amended by 
inserting “(1)” after *(c¢)? and by adding at the end thereof the 
following new pameraplh: 

“(2) (A) With respect to the programs authorizer! by section 7(}) 
of this Act. the Congress finds— 7 

“(i) that ownership and control of productive capital is con- 
centrated in the economy of the (nited States and certain groups, 
therefore, own and control little produetive capital ; 

“¢ii) that certain groups in the United States own and contro! 
little productive cnpital because they have limited opportunities 
for smal! business ownership; 

“(iii) that the broadening of small business ownership among 
groups that presently own and control little productive capital 1s 
esyential to provide for the well-being of this Nation by promoting 
their increased participation in the free enterprise system of tho 


United States; 


109 


92 STAT. 1763 


Determinations. 


Publication in 
Federal Register. 


Anaual estimate. 


Report to 
Congress. 
Ante, p.1761. 
Aate, p. 1760. 


15 USC 631. 


Post, p. 1764. 





92 STAT. 1764 


Ante, p. 1761. 


Infra. 


Technical and 
management 
aseisiance. 


Subcontract 
jnacement with 
businesses 
located in certain 
afeas. 


PUBLIC LAW 95-507—OCT. 24, 1978 


“(iv) that such development of business ownership amon 
groups that presently own and control little productive capi 
will be greatly facilitates! tlironeh the creation of a sinall business 
ownership development program, whielr shall provide services, 
including, but not limited to, finnneial, mannvement, nnd technical 
assistance. 

‘“(v) that the power to let sole source Federal contracts pursuant 
to section 8(a) of the Sinall Business Act can he an effective pro- 
curement assistance tool for development of lnsiness ownersli 
among groups that own and control little prodnetive capital; an 

“(vi) that the procurement authority under section 8(n) of the 
Sma}! Business Act shia!] be used only as a tool for developing 
business ownership among groups that own and contro! Jittle 
productive capital. 

“(13) It is, therefore, the purpose of the progranis authorized by 
section 7(j) of this Act to— 

“(1) foster business ownership by individuals in gronps that 
own and control little prodnetive capitnl; and 

“(11) promote the competitive viability of such firms by cre- 
ating a small business and capital ownership development 
program to provide snch available financial, teclinical, and man- 

_ agement assistance ns may be necessary.”. 

Sec. 204. Section 7(j) of the Sinall Business Act is amended to read 
as follows: 

“(3)(1) The Adininistration shall provide financial assistance to 
public or private organizations to pny all or part of the cost of 
projects designed to provide technical or management assistance to 
individuals or enterprises eligible for assistance under sections 7(1), 
7(}) (10), and 8(a) of this Act, with specin! attention to smal] buai- 
nesses located in arenas of Ingl concentration of nnemploved or low. 
income jndividnals, to small businesses eligible to receive contracts 
Diana to section 8(n) of this Act. Go 

“(2) Financial assistance onder this subsection may be provided 
for protecrs, including, but not linited to— 

_ “CA) plinning and researel:, including feasihility studies and 
inurket research; ° “a 

“(13) the identification and development of new busincss 
opportunities ; | 

“(C') the furnishing of centrulized services with regard to 
public services and Federal Government. programs including pro- 
grins nuthorized nnder sections 7(1), (7) (j) (10), and 8(a) of 
this Act: , 

“(J>) the establishment and strengthening of business service 
agencies, inchiding trade associntions nnd cooperatives; and 

“(FE) the furnishing of business counseling, management 
training, and legal and other related services, with special empha- 
sis on the development of mmnnavement training programs Nsing 
the resources of the business community, inelnding the develop- 
ment of management training opportunities in existing business, 
and witlt einphasis in all enses pon providing mangement traine 
ing of suffisent scope und duration to develop entreprenenrial 
and manngerial self-snficieney on the part of the individnals 
served. 

“(3) The Administration shall encourage the placement of subcon- 
tracts by businesses witl: sinall business concerns Jocnted in nrens of 
high concentration of unemployed or low-income individuals, with 
sinall businesses owned by law-income individuals, and with smal] 
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businesses eligible to receive contracts pursuant to section 8(a) of this 
Act. The Administration may provide incentives and assistance to 
such: businesses that will nid in the training and upgrading of potential 
subcontructors or other smal] business concerns eligible far assistance 
under sections 7 (i), 7(}), and 8(a) of this Act. 

“(A) An advisory committee coniposed of five high-level offi- 
cers from five United States businesses and five representatives 
of minority small businesses shall be created to dacilitats the 
achteveinent of the purposes of this paragraph. The inembers of 
the advisory comninittee shall be apnonited By the President, The 
chairman of the advisory cominittee, who shall be designated by 
the President shal! report annnally to the President and to the 
Convress on the activities of tle advisory committee. 

“(B) The Genernl Accounting Office shall evaluate the activi- 
ties taken by the Administration to achieve the purpose of this 
paragraph and evaluate the success of these activities in achieving 
the puntos of this paragraph, The General Accounting Office 
shall report to the Congress by January 1, 1981, and at any time 

thereafter at the discretion of the Comptroller General, on the 
findings of this evaluation and shall male recommendations on 
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actions needed to tnprove the Administration's performance pur- _ 


suant to this paragraph. 

“(4) The Adiministration shall give preference to projects which 
promote the ownership, purticipation in ownership, or inanagement of 
ginal] businesses owned by low-income individuals and smal! businesses 
eligille to receive contracts pursnant to section 8&(2) of this Act. 

“(5) The financial assistance authorized for projects under this sub- 
section includes assistunce advanced by crant, agreement, or contract. 

“(6) The Administration is authorized to make payments under 
grauts aud contracts entered into under this subsection in lump sum 
ae installments, aud in advance or by way of reimbursement, and in 
the case of grants, wit! necessary adjustments on account of overpay- 
ments or underpayments. 

“(7) To the extent feasible, services under this subsection shall be 
provided in a location which is easily accessible to the individuals and 
smal] business concerns served. 

“(8) The General Accounting Office shall provide for an independ- 
ent and continuing evaluntion of programs under sections 7(1), 7(j), 
and 8(u) of this Act, including full information on, and analysis of, 
the character and impact of inanayerinl assistance provided, the loca- 
tion, income characteristics, and extent to which privaie cesources and 
skills have been involved in these programs. Such evaluation together 
with auy recommendations deemed advisable by the Coinptroller Gen- 
eral shall be reported to the Congress by January 1, 1981, and at any 
time thereafter at the discretion of the Comptroller Generai. 

“(9) The Administration shall take such steps as ur.v be necessary 
and appropriate, in coordinution nud cooperation wt’ the heads of 
other Federal departments and agencies, to insure that contracts, sub- 
contracts, and deposits made by the Federal Government or with 
prograins aided with Federal funds are placed in such way as to 
further the purposes of sections 7(i), 7(j), and 8(a) of this Act. 

“(10) There is estublished within the Acdininistrution a smal] bnsi- 
ness aud capital ownership development program (hereinafter 
referred to as the ‘Program’) which shnll provide assistance exchu- 
sively for simall business concerns eligible to receive contracts pur- 
suant to section 8(a) of this Act. The management of the Program 
shall be vested in the Associate Administrator for Minority Sinall 
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tate, pu. 1764, 


1O!, 


1S USC 694e. 


RXespunsibiliries. 


USC 633. 


Business and Capital Ownership Develooment who shall also manave 
wil other services and uectivities authorized under sections 7(j)) and 
S(u) of this Act. 

“CX) "Phe Program shill— 

“(1) assist small business concerns participating in the 
Program to develop comprehensive business plans with spe- 
cific business tnrgets, objectives, and goals; 

“¢n) provide for sneh other nontingneitl services as deemed 
necessary for the establishment, preservation, and growth 
of small business concerns participating in the Programm, 
Inefnding but not limited to (1) loan paeknging, (11) finan- 
chu connseling, (111) accounting and bookkeeping assiste 
npee, (IV) marketing nssistauce, nid (V) management 
assistance 5 

“(it) assist smmll business concerns purticipating in the 
Proygriin to obtain equity and debt financing; 

“Civ) estnblish regular performance monitoring and 
reporting systems for small business concerns participating 
In the Program to nssnre compliance with their Lusiness 
plans; 

“(v) analyze nnd report the causes of success and failure 
of small business concerns participating in the Program; 
and 

“(vt) provide assistance necessary to help small business 
concerns pnrticipating in the Program to procure suret 
honds, with snel. nssistance tneclndine, but not limited to, (I 
the vreparation of application forms reauired to receive a 
sirety bond, (11) special nmnneement and teclmicn! assist- 
nee destened to meet the specific needs of sinal! business 
concerns participating in the Program and which have 
received or nre rpplying to receive a surety bond, and (TIT) 
preparation af all forms necessary to receive a surely bond 
giurantee from the Administration pursuant to title PV, part 
ofthe Small Business Investment Act of 1953. 

“BY Small busmess concerns cligible to receive contracts pur- 
simnt to section X(a) of this Act shall purticrpate in the Program. 

“(CY No snail business coneern shall reeerve a contmet pur- 
snunt. 10 seetian &4a) of this Act untess the Prograin is ahle ta 
provide sueh small basiness concern with, bnt noe lnnted to, sueh 
nuimacement, technical, and finaneral services as mav be necessary 
to promote the competitive viability of Che small business concern 
within a reasonabie period of time. 7 

“(11) The Associate Administrator for Minority Smnll Business 
and Cnpita! Ownershop Develapment shall be respons:ble for coor- 
dinating and fommututing policies relating to Tederal assistance to 
sal! business concerns eligible for nssistrnee under section 7(1) of 
this Net ane stnatl business concerns e:etb'e fo receive contracts pure 
sunt to seettan S(ar) of (his Neto” 

Spa, Uns, Section 7k) of the Sma Rosiness Act is amended by 
striking the words “7(+) and 7(7)” nnd insert ng in en thereof “7 (1), 
TV apd S(ny”. 

See, VON, Seetion 4b) of the Small Business Act is amended by 
striking “Associnte Admoiistrator for Minority Sonall Business” 
where it. appears therein and hy sibstite: og the follawinw: “Assan. 
ciate Acipinistiator for Minority Simll Business and Capital Owners 
shin Develanment”, : 
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Sec. 207. Nothing in this chapter is intended to duplicate or limit 1S USC 647 note. 
any progrums or projects admiuistered by the Department of 
Commerce. 
CuHarprer 2 


Sec. 211. Section 8(d) of the Small Business Act is amended to read Coatract 
as follows: opportunities for 
“(d)(1) It is the policy of the United States that small business cemsn small 
concerns, nud smull business concerns owned and controlled by socially business 
and economically disadvantaged individnals, shall have the maximum Je" ysc 637 
practicable opportunity to participate in the perforninee of contracts 
let by uny Tealleral ageucy, 
“(2) The clanse cme in paragraph (3) shall be included in alt 
contructs let by any Tederal agency except any contract which— 

“(A) does not. exceed $10,000; , 

“(1B) inclnding all subcontracts under such contracts will be 
performed entirely outside of any State, territory, or possession 
of the United Stutes, the District of Columbia, or the Cominon- 
wealth of Puerto Rico; or 

“((C) 18 for services which are personal in nature. 

“(3) ‘The clause required by paragraph (2) shal! be as follows: 

““CA) Itas the policy o the United States that sunt] business 
concerns nnd snail lirsmess concerns owned and controlled by 
socliully and economncally disadvantaged individinls shall have 
the muximion practicable opportunity to participate in the per-- 
formance of coutracts let by any Federal agency. 

“(B) The contractor hereby nerees to carry ont this policy 
in the awarding of subcontracts to the fullest exteut consistent 
with the efficient performance of this contract. The contractor fur- 
ther avrees to cooperate in any studies or surveys as may be con- 
dneted by the United States Snia!] Business Administration or 
the awarding agency of the United States us may be necessary 
to determine the extent of the contractor's compliunce with this 
clause. 

“*(C) As used in this contract, the term “sinall business con- Definitions. 
cern” shall mean a small business ns detined pursnant to section 33 
of the Sinall Business Act and relevunt regulations promulgated 15 USC 632. 
pursuant thereto. The term “sma!] bnsiness concern owned anil 
controlled by socially and economicuily disadvantaged individ- 
unls” shall wnean wn small bnsiness concern— 

“* i) which is at least 51 per ceutum owned by oue or more 
socially and economically disadvantaged individuals; or, in 
the cuse of any publicly owned business, at least 51 per centuin 
of the stock of which is owned by one or more socially and 
economically disadvantaged individuals; and 

“C(ii) whose management and daily business operations 
are controlled by one or more of such: individnals, 

“’The contractor shall presume that socially and econoniically 
disudvantaved individuals include Black Americans, Hispanic 
Americans, Native Aimericans, and other minorities, or uny other 
individnal found to be disadvantaged by the Administration par- 
sunnt to section 8(a) of the Small Business Act. 

“*(D) Contractors acting in good faith may rely on written 
representations by their snbeontrnctors regarding thei status as 
either a sinall business concern or a small business concern owned 
and controlled by socially and economically disadvuntaged 
individnals.’ 
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“(4) (4) Each solicitation of an offer for a contract to be let by a 
Federal ageney which is to be »warded pursuant to the negotiated 
inethod of procurement und which uny exceed $1,000,000, in the case 
of a contract for the coustruction of any public facility, or $500,000, 
Mt dhe cuse of all other contracts, shall contain u clause notifying 
potential offermeg companies of the provisions of this subsection 
relating to contracts awarded pnranant to the nevotinted method of 
prochrement. ; 

(18) Before the award of any contract to be let, or any amendment 
or modification to any contrnet let, by any lederal ngeney which— 

“(1) 18 to be awarded, or wns let, pursuant to the negotiated 
method of procurement, 
“(41) ts required to include the clause stuted in paragraph (3), 
"(it) mav exceed $1,000,000 in the cnse of o contract for the 
coustrnetion of any public facility, or $500,000 in the case of all 
other contracts, and 
“(iv) wlhuch: offers subcontracting possibilities, 
the appnrent successful offeror shall nevotiate with the procurement 
anthority a subcoutracting plan which incorporates the information 
prescribed in paragraph (6). The subcontracting plin shull be 
eluded in nnd mucde a materml part of the contract. 

“(C) If, within the time limit prescribed in regulutions of the 
federal agency concerned, the apparent successful offeror fails to 
nevotiate the subcontracting plan required by this paragraph, such 
offeror shall become inelaible to be awarded the contract. Prior com- 
phance af the offeror with other such subeontractiny plans shall be 
eousidered by the Federal agency im deteruimimg the responsibility 
of that offeror for the uward of the contract. 

*(D) No contract shull be nwnvded to any offeror unless the pro- 
curement authority determines thac the plan to be nevotiated by the 
offeror pursnant to this paragraph provides the muximun prneticable 
opportumity for small business concerns snd smal] business concerns 
owned and controlled by socially mid economically disadvantaged 
indivichinls to participate in the performanee of the contract. 

“(E) Notwithstanding any other provision of law, every Federal 
agency, in order to encourage subcontracting opportunities for small 
business concerns and sinall business concerns owued and controlled 
by the sucially and economically disadvantaged individuals as defined 
In puragruph (3) of this subsection, 1s hereby authorized to provide 
such jucentives 2s sucht ledernl agervey-sneay eam.approprinte in order 
tu encourge such sybcoutrnctiug opportunities ns may be commen- 
surate wit the efligent and econouncal performance of the coutract: 
Provided, Vhat, this subparagraph: shali appis only to contracts let 
pursunnt to ‘he negotinted method of procurement. 

“(5)(A) Each solicitation of a bid for avy contract to be let, or 
nny amendment or modification to any contract let, by any Federal 
agency which— os 

“(i) isto be uwarded pursuant to the formal advertising method 
of procurement, 
“(ij) tis reqnired to contain the clause stated in parugraph (3) 
of this subsection, ; 
“(itt) may exceed $1,000,000 iu the cnse of a coutruct for the 
construction of nny public facility, or $500,000, in the case of ull 
other contrnets, nnd | 
(iv) offers subvontracting possibilities, 
shall contain an clause requiring any bidder who ts selected to be 
awarded a contrnet to submit to the Federal ngeney concerned a sub- 
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contracting plan which incorporates the inforination prescribed in 
paragraph (6). 

“(33) (££, within the time limit prescribed in regulations of the 
ederal agency concerned. the bidder selected to be awurded the con- 
tract fails to submit the subcontracting plan required by this para- 
graph, such bickler shall becoine ineligible to be awnrded the contract. 
Prior compliance of the bidder with other snch subcontracting plans 
shall be considered by the federal agency in deterinining the respon- 
sibility of such bidder for the award of the contract. The subcon- 
tracting plan of tho bidder awarded the contract shall be inclnded 
in and mnde av naterial part of the contract. 

“(6) Iench subcontracting plan required under paragraph (4) or 
(5) shall include— 

“(A) percentave goals for the utilization as subcontractors of 
gmail business coneerns and smal! business concerns owned and 

-coutrolled by socially and economically disadvantaged indi- 

viduals; = 4 

“(B) the name of an individnal within the employ of the 
offeror or bidder who will adininister the subcontracting pro- 
gram of the offeror or bidder and a «description of the duties of 
such individual; 

“(C) a description of the efforts the offeror or bidder will take 
to assnre that small business concerns and small business concerns 
owned and controlled by the socially and econoinically disad- 
vantaged individuals will have an equitable opportunity to com- 
pete for subcontracts; 

“(T)) assurances that the offeror or bidder wi'l include the 
clause required by paragraph (2) of this subsection in all sub- 
contracts which offer further subcontracting opportunities, sud 
that the offeror or bidder will require all snbeontinetors (excene 
small business concerns) who receive subcontracts in excess of 
$1,000,000 in the case of a contract for the construction of any 
public facility, or in excess of $500,000 in the cnse of nll other 
contracts, to adopt a plan similar to the plan reqnired under 
paragraph (£) or (5); 

“(E) assurances that the offeror or bidder will submit such 
periodic reports and cooperate in any studies or surveys as may 
be required by the Federal agency or the Adntinistration in order 
to determine the extent of compliance by the offeror or bidder 
with the subcontracting plan; and 

“(F) a recitation of the types of records the successful offeror 
or bidder wil! mnintain to demonstrate procedinres which huve 
been adopted to comply with the requirements and goals set forth 
in this plan, including the establishnnent of source lists of small 
business conesrns nnd small business concerns owned and con- 
trolled hy socially and economically disadvantaged individuals; 
and efforts to identify and award subcontracts to such small 
business concerns. 

“(7) The provisions of paragraphs (+), (5),and (6) shall not apply 
to offerors or bidders who are smal! business concerns, 

“(8) The failure of auy contractor or subcontractor to comply in 
good faith with— 


“( A) the clause contained in paragraph (3) of this snbsection, 


or 

; “(B) any plan required of such contractor pursnant to the 
authority of this subsection to be included in its contract or 
subcontract, 


shall be a material brench of such contract or subcontract. 


eles 


92 STAT. 1769 


Breach of 
coniract. 








DZs0AT. 1770 


Review. 


Subcontracting 
plans, compliance 
eva uation. 


Repart to 
congressional! 
conmmieices. 


15S USC 644. 


Kepurts ta Smal! 
iatsinesa 
\.imtormtration. 


Submatal of 
nftormaliun lo 

ee reselonal 

vespenitleee, 


PUBLEKC LAW 95-S07—OCT. 24, 1978 


(9) Nothing contained in this subsection shall be construed to 
supersede the requirements of Defense Manpower Policy Nuinber 4A 
(S2A CER Chap. 1) or any successor policy. 

“(10) In the case of contracts within the provisions of paragraphs 
(£), (5), and (6), the Administration is authorized to— 

“(A) assist Federal avencies and businesses in complying with 
therr responsibilities under the provisions of «his subsection, 
meluding the formulution of subeuntrncting plans pursuant to 
paraeraph (4) 3 

(23) review uny solicitation for nny contract.to be let pursuant 
to paragraphs (4) nnd (5) to determine the maxtinum practicable 
apportunity for small) business concerns and small business con- 
cerps owned and controlled by socially and ecconiically disad- 
vantaged individuals to participute as subcontractors in the 
performance of any contract resulting from ury solicitation, and 
to submit its findings, which shall be ndvisory in nature, to the 
appropriate Federal agency; and 

“(C) evaluate comnnpuiance with subcontracting plans, either on 
a contract-by-contract basis, or in the case contractors having 
malciple contmicts, on an aggreunte basis. 

“(11) At the conclusion of ench fisenl yeur, the Th eee shall 
submit to the Senate Select Committee on Small Business and the 
Comittee on Sinall Business of the ] louse of Representatives a report 
on subcontracting plans fonnd acceptable by anv Federal agency 
whielt the Administration determines do not. contain maxininm prac: 
ticuble opportunities for simnl) business concerns and small business 
concerns owned und controlled by socially and economicully disad- 
vantaved individuals to purticipate m the perforinance of contracts 
deseribed in this subsection.”. 


Cuarrer 3 


Sec. 221. Section 15 ofthe Sinal] Business Act is amended by adding 
af the ene! of subseetion (f) the following new subsections: 

“(a@) The head of ench Federnl agency shall, after consultation with 
the Adiimistration, estublish gonls fur the participation by small 
business concerns, and by smal] business concerns owned and con- 
trolled by socmlly und ceonomically disadvantaged individuals, in 
procnrement contracts of such agency having values of $10,000 or 
more. Goals estublished under this snbsection shall be jointly estab- 
lished by the Administration and the head of each Feccral agency 
nul shall realisticnlly reflect the potentint of smali business con- 
cerns and small bnsiness concerns owned and controlled by socially 
nal economically disadvantuged individuals to perform such contracts 
and to perforns subcontracts under such contracts, Whenever the 
Adhninistmtion and the head of any Federn! agency fail to agree 
on estabhshed yvonls, the disagreement shall be submitted to the 
Adminiatvator of the Office of Federal Procurement Policy for final 
determination, 

“ch) Ac the conclusion of each fisca! year, the lend of each Fed- 
ern! aveney shall report to the Adnunistrution on the extent of par- 
ficipation by sinall business concerns and sinall business concerns 
owned wand controlled by socially nnd cconomically disudvantawed indt- 
Vidunls in procurement contracts of sueh aveney. Such reports shall 
contin appwoprinte justifications for fatlure to mect the coals estab- 
lished under subsection (¢) of this seetiou, The Administration shall 
subout to the Select Comnuttee on Smal! Business of the Sennte and 
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the Conunittee on Small Business of the Hlouse of Representatives 
information obtained from such reports, together with nppropriate 
comments, 4 

“(i) Nothing in this Act or any other provision of law preclndes 
axclusive small business set-asides for procurements of architectural 
and enginecring services, resenrch, developinent, test and cevalnntion, 
nnd ench Mederadl agency is authorized to develop such set-usides to 
further the interests of simll business in those areas, 

“(j) Each contrnet for the procurement of coods and services which Small purchase 
has an anticsdted valne of less than $10,000 and which is subject to procedures. 
small pnrehase procednres sludl be reserved exclusively for simall 
business concerns nniess the contracting officer is unnble to obtain offers 
from two or inere small business concerns that are competitive with 
market prices und in terns of quality und delivery of the woods or 
wervices bone purchased. In ntihzing small purchase procedures, con- 
tracting ollicers shall, wherever circnimotunces pernnt, choose » method 
of pnyment which ulnimizes paperwork and fneilitntes prompt pay- 
ment to cantrnactors. 

“(k) ‘There is hereby established in ench Federal agency having pro- Office of Smalt 
cnrement powers an ollice to be known as the ‘Office of Sinal! and Dis- and Disadvantaged 
ndvantaged Business Utilization’. The mangement of each such office Business 
shall be vested in an officer or enrplayce of such agency who shall— Utilization, 

“(1) be known ns the ‘Dirvetor of Smmll and Disadvantaged ¢#>lshment 
Business Utilization’ fursuch agency, . 
“(4) be appointed by the head of such agency, 
“(3) be responsible anly to, and report directly to, the head of 
suelingeney orto lus deputy, 
“(4) be responsible far the mplementation und execution of the 
functions a duties under sections 8 und 15 of this Act which 15 USC 637, 
relnte to such agency, O44. - 
“(5) have supervisory authority over personuel of such agency 
to the extent thie the functions and duties of such personnel relate 
tu functions and duties nnder sections 3 and 15 of tlis Act, 
“(6) assign w snl! business technical adviser to ench office to 
which the Administrntion has assigned a procurement center rep- 
resentitive— 
“(\) who shull be a fnil-cime employee of the procuring : 
activity and shmll be well qualified, Keelutealty trnined and 
familine with the supplies or services purchased at the netiv- 
ity, und 
(13) whose principal dnty shall be to assist the Adminis- 
tration procurement center representutive in lis duties and 
functions relating to sections 8 and 15 of this Act, and 
“(7) coaperate. and consult on a regular basis, with the Adminis- 
tration with resptyt to carrying ont the fiunetions und duties 
described in paragraph (4+) of this subsection. 

“This subsection shall net apply to the Adinimistration.”. 

Sree. 229. ‘The Administrator of the Office of Federal Procurement Uniform Federsl 
Policy is authorized and directed, pursinnt to the antharity conferred procurement 
by Public Law 93400 and subject to the procedures set forth in such ipaeerae and 
Pubhe Law, to promulyate nu single, simplified, unifomn Federal pro- La Saat 

curement regnintion and to establish procedures for insuring comph- 4) usc 401 — 

anee with sneh provisions hy all Federal agencies. In formulatiuig , 

such regulations and procedures the Administrator of the Office of 

Kedern) Procurement Policy shall, in consultation with the Sinall 

Business Administration, conduct amilyses of the impret on sim 
. business concerns resu’ting from revined nrocnrement regulations, and 
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Information 
availablity. 


15 USC 637b. 


Definitions. 
15 USC 637e. 


15 USC 632. 


oo 


15 USC 636. 


25 USC 450b. 


1S USC 644. 


Repurt te 
congress:uval 
committees. 


incorporate into revised procurement regulations simplified bidding, 
contract performance, and contract mdministration procedures for 
smitl] business concerns. 

Src, 223. (a) For any contract to he let by any Federal agency, 
such agency shall provide to any small bnsiness concern upon its 
request—— 

(1) a copy of bid sets and specifications with respect to such 
contract; 

(2) the name and telephone number of an employee of such 
agency to answer questions with respect to such contract; and 

(3) adequate citations to each major Federal law or agency 
rule with which such bisiness concern innst comply in performing 
such contract, 

(b) Subsection (a) shel) not apply to any contract or subcontract 
under such contract which— 

(1) will he performed entirely outside any State, territory, or 
possession of the United States, the District of Columbia, or the 
Commonwealth of Pnerto Rico: or 

(2) is for services which ore personal in nature. 

Sec. 224. (a) For purposes of this Act— 

(1) the term “Administrator” means the Administrator of tho 
Small Business Acininistration ; ° 

(2) the term “Federal agency” has the meaning civen the term 
“avency” by section 551(1) of title 5, United States Code, but 
does not include the United States Postal Service or the Genernl 
Accounting Office; and 

(3) the term “Government procurement contract” means any 
contract for the procurement of any goods or services by any Fed- 
ern agency. 

(). Section 3 of the Small Business .Act is amended by inserting 
“(na)” after “Sec. 3.” and by adding at the end thereof the following 
new subsection: 

' “(h) For purposes of this Act, anv reference to an agency or depart- 

ment of the United States, and the term ‘Federal agency’, shall have 
the meaning civen the term ‘agency’ by section 551(1) of title 5, United 
States Code, but does not include the United States Posta) Service or 
the General Accountiny Office.”. . - : 


Cyarree 4:06 


Sec. 231. Section 7(n) of the Small Business Act is amended by 
inserting after the nhrase “The Adniunistration is enmpowered to innke 
lonns to enable seer!]-business concerns” the phrase “, or small-business 
concerns 100 percent. owned and controlled by an Indian tribe na 
defined in section z(a) of the Indian Self-Determination and Ednea- 
tion Assistance \ct,”. 

Sere, 232. Seetion 15(f) of the Small Business Act is amended by 
striking-out “September 30, 1979” and inserting in lieu thereof “Sep- 
tember :\O, 1980”. 

Src. 23:3. Section 15 of the Sma!) Business Act is nnended by adding 
attioend thereof ihe following new subsection: 

(1) (1) The Prestdent shall, not later than October 1, 1979, transmit 
to the Select Committee on Smal Business and the Committee on 
Armetl Services of the Sennte and to the Committee on Sinall Busi- 
ness and the Committce on Arinec Services of the Honse of Nepresenta- 
tives 2 report on the 'nbor surplus area procurement program mnder 
tis section und the manpower noticy deseribed in subpuragraph (D). 
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Such report, together with recommendations, shal] include, but not be 
limited to— i 
“( A) an analysis of the etfectiveness of such labor surplus aren 
rocurement proyvram, including its effectiveness in creating jobs 
in the areas of hivh unemployment and the method by which labor 
markets are classitied and designated as labor surplus areas; 

“(B) its potential benetits to lederal, State and local govern- 
ments, including tux benefits, reductions in Federal payments to 
labor aureus areas, and reductions in State unemployment costs 
where such information is available; 

“(C) its potential costs, inclnding its impact. on the efficient 
utilization of I-ederul resources, its effect on the local economy of 
non-labor surplus areas, its impact on small business concerns not 
in labor surplus areas to the extent such information is available, 
and its impact on contract costs to the Federal Government; and 

“(D) with respect to the implementation by the Department of 
Defense of Defense Munpower Policy Number 4A (32A CFR 
Chapter 1) or any successor policy, in addition to the matters 
required by subparagraphs (A), (B), and (C), information con- 
cerning the impact on such matters of the expenditure of any 
funds which were available for procurement and which were not 
obligated for expenditure on September 30, 1977. 


Approved October 24, 1978. 


ee 
LEGISLATIVE HISTORY: 
HOUSE REPORTS: No. 95-949 (Comm. on Small Business) and No. 95-1714 (Comm. of 
Conference). 
SENATE REPORTS: Nu. 95-1070 (Select Comm. on Small Business) and No. 95-1140 
(Comm. un Governmental Affairs). 
CONGRESSIONAL RECORD, Vol. 124 (1978): 
_ Mar. 20, cunsidered and passed House. 

Sept. 15, considered and passe! Senate, amended. 

Oct. 6, House agreed to conference report. 

Oct. 10, Senate agreed to conference report. 
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APPENDIX B 


STANDARDIZED PLAN FOR "SHALL BUSIN=SS 


AND SMALL DISADVANTAGED BUSINSSS CONCERNS” (SBSDBC) PLAN 


GENERAL =LiCTRIC COMPANY 
MINORIPTY AnD SHALL BUSINESS PHOJaCT OFrlCe 


PAGRELALD, CONNECTICUT 064351 


Note: The term Minority Business 1s used interchangeably 


with socially and economically disadvantaged business 
throughout this document. 


Dito Loriac 1S AapDroprilace 
for both Small Business and Small Disadvantaced 


s ee ae 
Business Concerns. 


June 29, 1979 


ee 





PORMAT 


The overall appearance and content of the Small Business 
and Small Disadvantaged Business Concerns Plan should do 
more than reflect an effort to use small business and 
minority business vendors - it should have a positive 
influence on the effectiveness of the Company's communication 
of its Sincerity in meeting Company Small Business and Small 
Disadvantaged Business Concerns (SBSDBC) Goals. 

The Business Plan Format is as follows; 


Lt. Statement of Corporate Policy Statements on 
SBSDBC utilization 


Il. Dissemination of Policy Statements 
III. Responsibility for Implementation 
IV. Business Key Environmental Factors 


VY. ustablishment of Goals and Timetables, where 
applicable 


VI. Action-oriented Programs 
VII. Internal Audit and Reporting Systems 
VIII. Support of the Small Business and Small 


Disadvantaged Business Concerns Advocate 
Program, 


Memeo ecw non cncuLd vappear in the sequence listed. 

Guidelines for the content of the required eight sections 
Secmloumomimmocectons £- torougnm VilTE of these instructions. 
The Format is also to be used as a guide when developing 


the first three sections - Title Page, Contents and Introduction. 


Za 








Ali prime contracts valued in excess of $500,000 ($1,000,000 
for construction) received by GE from the Federal Government 
require the submission of a subcontracting plan. Separate 
plans are required for both Small Business and Small Dis- 


advantaged Business Concerns. 


TITis PAGE 

Hach Small Business Plan and Small Disadvantaged Business 
Plan will have a title page as indicated in the Format. The 
title page should show the document title; facility name, 
address and telephone number; individuals responsible for 
preparing, review and approving the varticular Business Plan, 
their titles and telephone numbers; commencement and expira- 
tion data of the Plan; and name, title, address and telephone 
number of the Small Business or Small Disadvantaged Business 


Project Manager as appropriate. 


CONTENTS 
The contents depends upon the emphasis on the Small 
Business or the Small Disadvantaged Business Plan. All 
pages should be numbered and contents divided to denote 


major parts and sections. 


*INTRODUCTION 
The introduction should prepare the reader for the 


iMaeriatuermetiat LOLLOwsS 1t. It 'should consist of no more 
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tiemenwo Cares plus @ facility Organization chart. Although 
the introduction should not tell what is in the plan 
(Section I through IX), it should identify the facility, 
indicate the city, county and state, provide a brief view 

of the economic picture of the business, list the principal 
business activity, and detail the management organization 
(Small Business and Small Disadvantaged Business Coordinator, 
Small Business and Small Disadvantaged Business Liaison 
Officer and Support Staff). It should also identify unique 
BopecuSomOnente ParuLcular Kind of contract that the olan 
covers and should specify now these aspects will impact on 


or influence the SBSDC Plan. (*see note below) 


USING THE SMALL BUSINESS AND SMALL DISADVANTAGED 
BUSINESS CONCERNS PLAN (SBSDBC) FORMAT 


The Small Business and Small Disadvantaged Business 
Coordinator, Liaison Officer and/or Small Business and Small 
Disadvantaged Business Council Chairman at each facility 
must be thoroughly familiar with the format and its use. 

t is equally important that other managers and staff have 
sufficient understanding of the format. The entire Small 


Business and Small Disadvantaged Business plan format should 


* Ttuch of this information is available from the Facility 
Affirmative action Plan. 
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be read before commencing development of a specific Small 
Business and Small Disadvantaged Business Plan. Special 
attention should be given to Section IV through VIII because 
they will contain brief descriptionsof significant local 
programs, projects, etc., that have been initiated to solve 
local problems. The plan should be designed to meet your 
locations specific needs for Small Business and/or Small 
Disadvantaged Business as well as meet the specific require- 
ments in the contract. 

Upon request regarding SBSDBC Plans, Minority Business 
PaOjceu ULntee, fairiielid, Comnecticut, will provide technical 
assistance regarding requirements, interpretations and imple- 
mentation of the Format. 

DEFINITION 


As used in the plan, the term "small business concern” 
shall mean a small business as defined pursuant to 
Section 3 of the Small Business Act and relevant regu- 
lations promulgated thereto. The term "small business 
concern owned and controlled by socially and economically 
disadvantaged individuals" (minority) shall mean a small 
business concern which is at least 51 percentum owned 

by one or more socially and economically disadvantaged 
individuals; or, in the case of any publicly owned busi- 
ness, at least 51 percentum of the stock of which is 
owned by one or more socially and economically dis- 
advantaged individuals; and whose management and daily 
business operations are controlled by one or more of such 
iadiveduals., 


The contractor shall presume that socially and economically 
disadvantaged individuals include Black Americans, Hispanic 
Americans, Native Americans and other minorities, or any 
other individual found to be disadvantaged by the Small 
Business Administration pursuant to Section 8(a) of the 
small Business Act. Contractors acting in good faith may 
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rely on written representations by their subcontractors 
regarding their status as either a small business 
concern or a small business concern owned and controlled 
by socially and economically disadvantaged individuals. 
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STANDARDIZED "SMALE BUSINESS AND SMALL 
DISADVANTAGED BUSINESS CONCERNS" PLAN 


GENERAL HLECTRIC COMPANY 


facility Name 
Address 


Telephone Number 


Prepared oy Approved by 


Mitle of Small Business and 
Small Disadvantaged Business 
Coordinavoc 


Title of Chief-on-Site Manager 


Telephone Number Telephone Number 


Bffective Date 


Period rom to 
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TABLS OF CONTENTS 


INTRODUCTION 


ES 


ive 
to 
ie 


V. 


Vie 


VSElee 


Statement of Corporate Policy on Small Business 
and Small Disadvantaged Business 


Dissemination of Policy Statement 
Responsibilities for Implementation 
Business key Environmental Factors 


Establishment of Goals and Timetables, where 
applicable 


Action=-Oriented Program 


Internal Audit and Reporting Systems 


ved, 





me epuc LION 

Ememare Eten laumeduction Of bhe SBSDBC Plan to contain 
the name and a brief history of the facility; its location - 
city, county and state; a product line description; a state- 
ment of nature and extent of government contract work conducted 
ae the facility; and a facility organization chart. In the 
introduction, you should state clearly how yvour plan meets 
the requirements of Federal Agencies (DOD, DOT, DON, etc.) 


regulations concerning SBSDBC subcontracting programs. 


Poel sobebemen® Of Corporate Policy on 


Small Business and Small Disadvantaged Business 
Prepasteundas section Of the facility's SBSDBC policy 
statements. Tne corporate commitment is set forth as a strong 
commitment to meeting the principles of Public Law 95-507 
and the Federal Procurement Regulations (FPRs) including 
the Defense Acquisition Regulations (DARs), and directs 
that business practices and procedures conform to these 
sederal Laws and xegulations. 
The Corporation will include the clause entitled Utiliza-~ 
tion of Small Business Concerns and Small Business Concerns 
Owned and controlled by Socially and Zconomically Dis- 
advantaged Individuals in all subcontracts which offer 
Mia EVotecwoOcCOn Lracuing Opportunities and will require 
all subcontractors (except small business concerns) 
who receive subcontracts of 3500,000, or in the case of 
EmCeOm Eacumhereune COnstructlon of any public facility, 


paeee- eee, FO aqopt 2 plan similar to the plan agreed 
Pom Omeourm COrpOrallon, 


2s. 


i. 


cae 


z 


. 
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pect meee Stooemination of Policy 

Prepare this section to include what you are doing 
currently and wnat you plan to do in order to disseminate 
the company policy internally and externally as it generally 
or specifically applies to a contract. Actions and plans 
Should be supported with plans for implementation and 
exhibits of action taken. ‘vho, what, where and why should 
be emphasized whenever practicable. In specifying when 
action will be taken, use terms as montnly, quarterly, 


annually, etc. 


SECTION III —- Responsibilities for Implementation 





Prepare this section to identify all personnel responsible 
for implementing the methods and requirements of the SBSDBC 
rian. This section should outline all company management 
and/or supportive roles of key personnel involved in both 
the planning and implementation of the Small Business and 


small Disadvantaged Business Program, 


sacCtTION IV = Key Environmental Pactors 
Prevare this section to show that you have conducted 
a search to discover the availability of Small Businesses 
and Small Disadvantaged Businesses their ability to provide 
goods or services for the specific contract. Be alert 
to concentrations or absences of small businesses or small 


disadvantaged businesses in such specific areas as suppliers 
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tes cccmon Services. five special problem areas, i.e. 
locating small businesses or small disadvantaged businesses 
to provide the company's specific needs for goods and 
services and indicate other key areas of concern. 

Also provide examples of approaches to solve negative 
aspects in the Small Business and Small Disadvantaged 
Business community. This section can define those proce- 
dures you have used to give Small Businesses and Small 
Disadvantaged Businesses an opportunity to furnish the com- 
pany materials, supplies or services. Moreover, you should 
develop a "most probably buy list" defining goods and services 
mest Likelyeyo. be Lurnished by SBSDECs for specific govern- 


ment COnuracss. 


ZCTLION V =- Z=stablishment of Goals 

Cite measurable goals and reasonable timetables for 
achieving these goals, Good faith efforts will require 
different timetables, depending upon the community, various 
factors in the organization, and the nature of the contractor's 
business. Goals should not be rigid, inflexible quotas 
which must be met, but must be targets reasonably attain- 
able through good faith efforts to make all aspects of the 
entire Small Business and Small Disadvantaged Business Pro- 
gram work. Goals and timetables should be developed in 
each specific plan submitted on a contract-by-contract 


basis. In the instance of setting percentage goals for the 
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utilization of small business and small disadvantaged 
business concerns owned and controlled by socially and 
economically disadvantaged individuals for specific 
government contracts, goals should be expressed in terms 
of percentage of total planned subcontracting dollars. 

In addition, total facility awards to small business and 
small disadvantaged business contractors should be pro- 
rated in measuring attainment of small business and small 
disadvantaged business goals. However, duplication shall 


be avoided. 


SECTION VI = Action-Oriented Programs 

After conducting the analysis of the Small Business and 
Small Disadvantaged Business environments according to 
Section IV, prepare this section to illustrate how key 
personnel in the company's purchasing system will attempt 
to reach the small business and small disadvantaged business 
Goals eStablisned for specific contracts. 

DitreermritonsysSvem vo Buyers, Materials Personnel, 
Small Business and Small Disadvantaged Rusiness Liaison 
Representatives, etc. 

This section will include a system for identifying 
minority suppliers and will cover the following: 

- Methods for locating SBSDBC firms. 


~ Development and maintenance of source lists for 
SUppiers: 





- Establishment of "Library" of guides and other 
data identifying S3BSDBC vendors. 


Also include the following in this section, as 
applicable: 


- Methods for monitoring how well you use SBSDBC 
vendors, i.e. records kept, etc. 


- Special management, technical or financial assistance 
provided to small business and small disadvantaged 
business concerns, including the name and address 
of each Small Business and/or Small Disadvantaged 
Business firm and the type of assistance provided. 

SsHt0TION VIL = Internal Audit and Reporting Systems 

Establish a system for maintaining records, auditing 
reports and providing direction and counsel to SBSDBC Ven- 
dors. Such a system must permit an internal sharing of 
information and data and a monitoring of problems and 
progress. 

This section sould describe how your use of SRSDBC 
vendors, as well as any special action programs, will be 
reviewed and evaluated during the year in order to assure 
that the company's SBSDBC Policy statement is being complied 
witn. These reports should compare the actual progress 
achieved with specific and overall SBSDBC Program goals 
and will recommend changed in program emphasis wnen goals 
are not being met. 

NOTs: In the instance of reporting on specific government 


contracts dollar amounts awarded SBSDBC on a total 








facility or support Dasis may be pro-rated over 
existing government contracts. However, the pro- 
rated amounts may be used only once in the case of 


Species concraccs — No duplication. 


As required by specific government contracts, each 


appropriate organization unit will report on a frequent 


basis the following small business and small disadvantaged 


Dusiness purcnasing activities to the appropriate government 


agency in accordance with stated reporting requirements. 


GOVERNMENT CONTRACTS 
Mumber and value of orders place with each Small 
Business and Small Disadvantaged Business identified 
by name for the month and year to date 
Number and award value or orders solicited fron, 
but not awarded to Small Business and/or Small 
Disadvantaged Business 
Description of award (including value) with name 
and address of Small Business and Small Disadvantaged 
Bugeacss 112m hor orders Over 35000 
Desemioulom, Of any olboUBC purchasing training 
classes conducted 
List of SBSDBC purchasing seminars and trade fairs 


attended including name and title of attendee(s) 


ie 
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Visits oy government officials and representatives 
of SBSDEC trade associations as well as purpose 
Calo Nemeomena title of visitors, and name 
of senior General Zlectric personnel visited 
oy PoOventially controversial issues arising from SBSDEC 
purchasing activities including refusal to permit 
a small business or small disadvantaged business 
to bid when requested by the firm, a small business 
or small disadvantaged business association or a 
government agency; 
h. Award to non-rinority firm when a minority small 
owned firm has invested substantially in the bidding 
process and is likely to feel unfairly treated; 
accusations of unfair treatment, whether or not 
warranted; cancellation of orders with minority 
small owned firms either for convenience or default; 
and any other probdlems likely to reflect unfavorably 


on the General tlectric SBSDBC Purchasing Progran. 


SosCTION VII - Support of Small Business and Small 
Disadvantaged Business (Minority) Advocate Program 
The General Hlectric Company encourages its employees 
to participate in and support external organizations that 
GitecGimeon Tidcirectly assist SESDEC. 


Include in this section a narrative description of your 


participation with SBSDEC advocate groups. 


— 
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iaeiuaes Ther nature ©: SUppOrt’ provided to local SBSDEC 
vendor programs, i.e., company sponsored membershinp in 
minority and women's organizations, financial assistance, 
Hoc On HerSsemme om seOuUlpmMenl, 2110S, contributions, etc. 
examples of the company include, but are not limited to, 
iilational Alliance of Business, Opportunities Industriali- 
gation Centers, National Amigos de SER, NEDA, National 
Urban League, National Organizgation for Women, National 
PecoctotVonmorelltacs Manuitacturers, Interracial Council for 
Business Opportunity, National Business League, National 
Pinoricy Publishing Council, National Association of Minority 
Certified Fupolic Accountants, Latin American Manufacturers 
Association, Association of Small Research Companies and 
small Business Association of New =ngland. 

identify the nature of support, financial assistance, 
tsecnnical assistance, etc., provided to educational institu- 
tions having programs enaodling minority business persons 
tO compete more equitably in the free enterprise system. 

Identify members of management and other employees identi- 
Eied by title service on merit employment councils, community 
relations councils and similar minority business organizations 


should be included. 
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Small and Small Disadvantaged Business 


subcontracting Plan Evaluation 


Guidelines 
index Pa 
General, ¢ ¢ ¢ @ @ @ @ @ e ¢ @ ¢ @ @ @ ¢ 


Assistance Available to PCO. ...e.eee 
PAM sOmCTIGS | soa. 9: « « «© « © « « © «© e 
CCM G@UNOCING 4 55s «6 o.6 «8 © © «© © « « 


Bumaaty sDecumentation Checklist. ... . 


There are no detailed standards whicn 
are applicable to every situation. 
However, the following should be 
helpful in evaluating small and small 
disadvantaged business subcontracting 
plans. 


(D 





eA 


The purpose of this paper is to provide guidance to princi- 
val contracting officers on what type of assistance should 
be requested, what to look for, and what to do in meeting 
his or her responsibilities under PL 95-907 concerning the 
submission and evaluation of subcontracting plans. The 

PCO has the key responsibility and must make a determination 
as to the acceptability of a small and small disadvantaged 
business subcontract plan. It must, in his/her judgment, 
provide the maximum practicable opportunity for small and 
small disadvantaged business concerns to participate in 

the verformance of the contract (7-104.14(b)(d)(1)). 


ee lcot oe Ce Ay ATRGEABLE TO PCO 


A. The ACO should as a general rule be requested to comment 
on the accentability of the plan and on the contractor's 

past performance and compliance with the 7-104.14(a) clause, 
"Utilization of Small Business and Small Disadvantaged 
Business Concerns," and past plans. Such past compliance 

is to be a factor in determining the contractors responsi- 
pimie CyenCD nee One2( 0) (iii) ). 


B. The contracting activity Small and Disadvantaged Business 
Utilization Specialist's assistance should be requested in 
evaluating the contractor's subcontract plan (1-704.3(b)(viii) 
and (xix). The Small and Disadvantaged Business Utilization 
Specialist will nave the benefit of seeing all the subdcon- 
tract plans received at the activity wereas an individual 

PCO may only see a few. Tnerefore, the Small and Disadvantaged 
Business Utilization Specialist should have a special exper- 
tise in assisting the PCO. 


Li Pol Sere TS 
hee GOaks 


There must be separate percentage goals expressed in terms 
of percentage of total planned subcontract dollars for small 
business and awards to small firms controlled by sociall; 
and economically disadvantaged versons LOA Naya vn). 
Mie cOnuracvor Should include all first tier subcontracts 

to be awarded in performance of the contract, including a 
proportionate share of products, services, etc., whose costs 
are normally allocated as indirect or overhead costs when 
reasonably determined to be attributable to the contract. 
Practical judgment needs to be exercised regarding allocation 
Heri lecemmOmeoOveriead COStS. A COnvractor's accounting 
system should be accepted whenever possible. Obviously, 
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consistency in a particular accounting system is essential 

in establishing goals. Ustabdlishment of goals will require 
much care in order that negotiated percentage goals are 
realistic and motivate the contractor to achieve. Percentage 
goals that are unrealistically low will only create a false 
sense of success and snould be avoided. likewise, goals 

that are too high can be counter productive. In the nego- 
tiation of goals, the following information should be 
considered: 


Ll. Total dollar volume of planned subcontracting, 
total dollar volume of expected awards to small business 
concerns and total dollar volume of expected awards to 
small disadvantaged business subcontractors. 


Pe ocsemigoclon Of the principal product and service 
areas to be subcontracted and an identification of those 
areas where it is planned to use small business and small 
disadvantaged business subcontractors. 


3. To the extent available, the contracting officer 
should be furnished the names and locations of principal 
proposed small business and disadvantaged business subcon- 
PelonorseIaemlGmneonstoe cype Of product or service and the 
dollar value thereof to be awarded to each principal subd- 
COnerec Loc eats InfOrmation LS to de used only to assist 
the contracting officer in making a determination as to the 
acceptability of the proposed percentage and dollar sub- 
COnemocmmesaean ne CONLTrTaACtOr is not contractually bound 
to make subcontract awards to the designated contractors. 


4, Method used in developing proposed subcontracting 
goals for small business and small disadvantaged business 
concerns. For example, did the contractor use for subcon- 
tract solicitation purposes company source lists, the small 
business and disadvantaged small business source identifica- 
tion system provided by tne Small Business Administration's 
Procurement Automated Source System, the National Minority 
Furcnasineg Vouncil Yendor information Service, and the 
facilities of local minority associations? 


5. Method used in determining the proportionate share 
of indirect and overhead costs incurred with small business 
and small disadvantaged business subcontractors to be allo- 
cated to the svecific acquisition. 

B. Name of Individual 


“he contractor must name an employee who will administer 
the subcontracting plan and furmish a description of his 
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Or her duties (7-104.14(b)(a)(2)). It is preferable that 
the individual be placed in the organization structure 
where reporting can be done directly to the chief executive 
or vice presidential level. 


e Lescripglon Of PiLorvs 

A description must be furnished of the efforts to assure 
that small and small disadvantaged concerns will have an 
equitable opportunity to compete (7-104.14(b)(a)(3)). 
Bis SioOmieiaelude Inionrmacyion concerning: 


1. Company yide Policy Statements (7-104.14(b)(b)(1)). 
It is very important that top management (vreferably the 
chief executive) of the company issue a policy statement 
to delineate the proper levels of responsibility and that 
it be directed to all personnel who are able to implement 
the policy, including technical personnel. A policy state- 
ment which places the total responsibility with the indi- 
vidual named to administer subcontract plans is not adequate. 


2. Management Interest and Involvement (7-104.14(b)(b)(2)). 
How does top management monitor progress towards meeting 
coals? Are there regular "feedback" briefings? Are there 
corporate wide and divisional goals? The involvement of 
top management in the achievement of the plan and company 
programs to assist small and small disadvantaged business 
should be visible and apparent to all personnel in the 
organization. 


j-eeeersonume! Motivation and Training (7-104.14(bd)(b)(3)). 
A procedure should be established for a specific »vrogram for 
training of personnel involved in the acquisition process. 
Additionally, a procedure should be established for a pro- 
gram of special recognition or reward for outstanding per- 
formance in the implementation of the programs. An innovative 
performance awards program will eliminate the status quo by 
acting as an incentive to personnel to support small and 
small disadvantaged business efforts. 


4. Special Assistance (7-104.14(b)(b)(4)). Special 
assistance should be given small and small disadvantaged 
firms by arranging solicitations, time for preparation of 
bids, quantities, specifications, and delivery schedules 
Lome adc meiner GomnoryLel oaylon by Such firms. it is particu- 
larly significant when a contractor provides opportunities 
for small and small disadvantaged business firms to compete 
for developmental work which will likely result in later 
production opportunities. zxamples of special assistance 
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to look for, which have been proven to be extremely effective 
in increasing subcontract awards to small and small dis-~ 
advantaged firms, include outreach efforts to locate and 
qualify sources, follow-up efforts to determine why small 

and small disadvantaged firms did not respond to solicita- 
vlons or were not successful and the establishment of orzganiza- 
tional elements to provide special management, technical and 
financial assistance. 


5. Make-Or-Buy Consideration (7-104.14(b)(b)(5)). 
Adequate and timely consideration of the potential of small 
and small disadvantaged firms must be provided in all 
make~or~-buy decisions. The contractor snould describe 
how he does this. Small and small disadvantaged business 
should be considered as early as possible and at all levels 
of the make-or-buy decision making process. Lower level 
oreakout by engineering and manufacturing production planners 
creates in a timely manner increased opportunities for small 
and small disadvantaged business participation. I+% is 
advisable that the company individual named to administer 
the small and small disadvantaged business subcontract 
plans be a member of make-or-buy committees. 


6. Counsel and Discuss Subcontracting Opportunities 
(7-104.14(b)(b)(6)). In addition to responding to inquiries 
es tleweOcecureeCcOnurecLOrs Can actively participate in coun-~ 
selling activities sponsored Dy business and governmental 
sroups and take part in various organizations dedicated to 
increasing small and small disadvantaged business rirm 
Boru ecloaulommen cOvVermmental contracting, e.g., local 
minority business opportunity councils. The contractor 
should describe his activities. 


a 


>. Clause Flow Down 


The prime contractor has an obligation to flow down the 
subcontracting plan requirement to its subcontractors 
(7-104.14(b)(a)(4)). The plan should indicate that he 
will GO thas. The ACO, in accordance with 1-707.2(c)(3), 
1s required to monitor such performance. 


Tat 


a 2epests 


Mie eCOneraczor must assure in nis plan that he will submit 
such periodic reports and cooperate in any studies or sur- 
veys as may be required by the contracting agency or SBA 
in order to determine the extent of compliance with the 
Smbeomueaetime olan (7=104.14(b)(a)(5)). 
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*, Records 


The contractor must maintain the tyve of records necessary 
to demonstrate the methods by which it is intended that 
coals will ve met and the requirements of the pian carried 
out (1-707(d)(iii)). «The contractor's records must be 
maintained in a manner that permits extraction of the data 
which must be made available to support the percentage 
goals which are proposed in the subcontracting plan. 
Records must also be maintained to show the extent of achieve- 
ment related to the goals. In addition, records must be 
capable of identifying subcontractor business size, solici- 
tations and awards made to small and disadvantaged business 
concerns and the reason for nonaward to these firms. Also, 
the contractor should keep records concerning nis actions 
which demonstrate his good faith compliance with the plan. 
Examples of sucn records are source lists used, organizations 
Pemuscucemecrmeceunces, CULreach efforts, training, and 
awards made. Advice and assistance regarding the develop- 
ment and maintenance of records and reports that reflect 
compliance or noncompliance with plans can be requested 
from the contract administration Small and Disadvantaged 
Pusiness Utilization Specialist (1-704.3(b)(xxiv)). 


ty. ECO wes wONS 
A. Review the plan submitted for conformance with III above, 


B. Obtain advice and recommendations as necessary concerning 
the acceptability of the plan and proposed goals from those 
cited in II above. 


C, Svaluate the potential for small and small disadvantaged 
business subcontracting based on all available information, 
including the apparent successful offerors historical achieve- 
ments. Previous involvement of small and small disadvantaged 
concerns as prime or subcontractors in similar acquisitions 
should be considered (1-707(d)(1)). The contractor can be 
requested to provide such data regarding his small and small 
disadvantaged business subcontracting on similar acquisitions. 
If a follow-up acquisition is involved, good data can be 
expected to be available. Any previous data on Similar 

prime contract acquisitions should be considered. 


). Negotiate, in the case of negotiated contracts. subcon- 
tract goals which represent good faith, aggressive and com- 
prehensive effort on the part of the apparent successful 
OReeror. 
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=, Determine whether the plan provides the maximum vracti- 
cable opportunity for small business and small disadvantaged 
ouSiness concerns to participate in tne performance of the 
COnuract, 


FP, In the case of unacceptable plans for negotiated con- 
tracts, advise the contractor in writing of the reasons 
for determining a subcontracting plan to be unacceptable 
(7=104.14(0)(a)(2)). Do this as soon as possible so the 
contractor can modify the plan within the time limits pre- 
scribed. Tell the contractor now he can make his plan 
acceptable, e.g., by the use of additional source systems 
or by estaplishing higher goals. 


G. In the case of advertised contracts, determine whether 

the apparent successful bidder has submitted a plan as 

specified in the contract clause in 7-104.14(c). If the 

plan does not contain the minimum specified requirements 

as set forth in 7-104.14(c)(a), consult with legal counsel 

to determine whether the bid should be rejected as nonresponsive. 


Hd. Determine, in the case of advertised contracts where the 
apparent successful bidder is responsive, whether the plan 
reflects the best effort by the bidder to award subcontracts 
to small and small disadvantaged firms to the fullest extent 
Gersis tev ecnecic cilicient performance of the contract. 
If it does not, follow the procedures in 1-707(»b)(2). 


Ll. In the case of negotiated contracts, determine whether 
an incentive provision as set forth in 7-104.14(d) should 
be used in accordance with 1-707.3(d). If so, structure 
an appropriate clause. If not, a written determination 
setting forth the reasons must be made. 


J, The ACO should be requested to submit upon contract com- 
pletion, a report documenting, evaluating and advising the 
PCO as to the contractor's performance under the subdcon- 
osc momninetudime (1) the extent to which the goals 
were met, (2) whether the contractor's efforts were in 
accordance with the efforts set forth in the plan, and 

(3) whether the contractor required its subcontractors 

to submit and carry out similar subcontract plans (1=-707.2(cX1)(2) 
and (3)). If the contractor did not comply in good faith 
with the subcontract plan, the PCO shall formally document 
the noncompliance in writing and include the reasons (the 
PCO may write a short note attaching the ACO's report). 

A copy of the official file documentation shall be furnished 
Toe ene Om d= 7 Ofee(b)(3)). 
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Va SUPEARY DOCUMENTATION CHACKTIST 


Documentation of actions taken by the PCO is important as 
subcontract plans and their effectiveness will be reviewed 
after the fact by such agencies of the Government as the 
Small Business Administration. Accordingly, the attached 
summary checklist is provided. Answers to the questions 
should be in brief narrative form. Yes or no answers without 
any explanation should be avoided wherever possible. The 
checklist, if answered properly, can serve as the necessary 
documentation of the rationale for actions taken as well as 
serving the PCO as a reminder of the actions to be taken. 


1. Were ACO comments requested and used? 


2. Were activity Small and Disadvantaged Business Utiliza- 
tion Specialist comments requested and used? 


3. Did the contractor propose separate percentage goals? 
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4. Did the contractor base the goals on total volume of 
planned subcontracting and that planned to be awarded to 
small and small disadvantaged firms? 


ceca eomegdumssdewem Geserl be the areas where it is 
planned to subcontract to small and small disadvantaged 
ousiness firms? 


6. Did the contractor furnish the names and locations by 
principal small and small disadvantaged firms to be awarded 
subcontracts? 


7. What was the method used to develop goals? 
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SEO Woscwinagttoeceeor Overnead costs allocated in 
developing the soals? 


9. What is the name of the individual who will administer 
the subcontracting plan? Were his or her duties described? 


10. Does the contractor have acceptable company wide small 
and small disadvantaged business policy statements? 


11. Did the contractor demonstrate sufficient management 
interest and involvement? 
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12. Does the contractor have a program to train and moti- 
vate personnel to support subcontracting with small and 
small disadvantaged firms? 


15. Does the contractor provide special assistance to small 
and small disadvantaged firms? 


14. Does tne contractor consider the potential of small 
and small disadvantaged firms in make-or-oduy decisions? 


15. Does the contractor counsel small and small disadvantaged 
firms and discuss subcontracting opportunities with them? 
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16. Does the contractor provide for flow down of the sub- 
contracting plan clause to appropriate subcontracts? 


17. Does the contractor assure in the plan that he will 
submit periodic reports and cooperate in any studies or 
surveys as may be required to determine compliance with 


the plan? 


18. Will adequate records be maintained? 


19. Did the initial plan as submitted provide the maximum 
practicable opportunity for small and small disadvantaged 


ousiness participation? 
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20. If the plan was unacceptable, what were the deficiencies? 


el, Was the contractor notified of these in writing? 


22. Were vou able to establish and negotiate acceptable 
coals? 


Popo emanmeneincentive Clause be included? If not, wh7? 
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24, After completion, of all negotiations, does the plan, 
in your judgment, now offer the maximum practicable subcon- 
tracting opportunity for small and small disadvantaged firms? 
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RESEARCH QUESTIONS 


The following is a sample of the questions used by the 
researcher in conducting interviews with civilian contractors 
and Government personnel. These questions were used to lead 


the discussions with interviewees. 


Cy hee CON Lae nORS 
wnat is your overall assessment of the law? 
What is your strategy for complying with the law? 


Vida wetcmaoum Criveria -£0r Selection of a small or small 
disadvantaged business? 


VWieGeseegrec are VOU Maintaining in conjunction with 
the law? ; 


Are you conducting training for your line managers or 
other personnel’? 


What is your system for accumulating data on a contract~ 
by-contract basis? 


Wiapecind of small and/or minority programs did you 
have prior to P. L. 95-507? 


What is your system for locating small and small dis- 
advantaged businesses? 


Do you have a written company policy statement? 
Wnat have been your major problems with the law?’ 


Do you have any suggestions for improvement or changes 
in the law? 
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GOVERNEENT 


Wnat guidance or procedures are being used to evaluate 
SWoOcohmnmaacw iamolamcie JOuLd like a copy if it is in 
written form. 


What training has been done to acquaint your versonnel 
with the law? 


What is your strategy/procedure for handling an unaccept- 
able plan from a contractor? 


Yave you had any cases of refusals to submit an adequate 
vlan? 


What ezrect nas the law had on PALT? 


What guidance/policy has been established for the use 
or incentives in Negotiated Procurements? How do you deter- 
Mine percentages? Would like a copy of an incentive clause 
that has been used. 


What reports do you require from the Primes? Who reviews 
the reports? Are the reports forwarded to higher command? 


What resources/tools do you have available to ensure 
that a Prime has made a "best effort" in utilizing small 
business and small disadvantaged concerns? 


Have there been any steps taken by your command to 
publicize the program? 


Once a contract has been awarded, which incorporates 
a plan, what role do your PCOs/buyers play in ensuring 
compliance? 


Have you had any cases of noncompliance? What is your 
strategy for handling cases of noncompliance? 


What have been the major reasons for the slow implementa- 
tion of the law? Any suggestions for improvement? 


What do you feel are the strengths/wealkmesses of the 
law? <Any suggestions for improvement? 


what changes, if any, would you recommend in the law? 


“What has been the response from the major contractors 
to the law? 
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